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CHARLES D. MAHAFFIE 











Tribute to Charles D. Mahaffie 


The Executive Committee of the Association of Interstate Com- 
merce Practitioners, acting on behalf of the Association, honored at 
luncheon Charles D. Mahaffie, recently retired from his position as a 
member of the Commission. Present were Mrs. Charles D. Mahaffie, 
Mrs. Sarah F. McDonough, Mrs. Wanita Bolin Turney, Messrs. James 
F. Pinkney, Ford K. Edwards, Wilbur LaRoe, Jr., R. Granville Curry, 
John R. Turney and Giles Morrow. 

A beautiful gold self-winding watch was presented to Mr. Mahaffie 
bearing the following inscription: 


Charles D. Mahaffie 
With The 
Affection and Esteem 
of the 
Interstate Commerce Commission Practitioners’ Association 


In presenting the watch to Mr. Mahaffie, Wilbur La Roe, Jr., 
Treasurer of the Association, said: ‘‘Mine is the very pleasant duty 
of expressing to you the feeling of admiration and affection which the 
practitioners have for you. I am not sure that I can do this adequately, 
so deep are the sentiments of our members and so tremendous their 
admiration for the manner in which you have conducted your office. 

‘Not only have you served honorably and well, but you have 
served humbly. You have made us feel, not that you were on an exalted 
level above us, but that you were one with us, and so we have fallen 
naturally into the habit of calling you ‘Charles’. Just yesterday 
Granville Curry and I were talking about the excellent quality of 
practice before the Commission. We agreed that our lot has fallen in 
pleasant places because our bar is so clean and the practice so honorable. 
But we realized that behind all this stands the integrity of the Com- 
mission itself. What a great niche the Commission has carved for itself 
in the field of government! It can truthfully be said that there is no 
administrative agency that ranks higher for integrity, ability and inde- 
pendence. 

‘Tt takes a high sense of public duty, coupled with a high degree 
of courage, to win for an agency such a high place in the esteem of the 
nation. You have made an enormous contribution to this result by 
your Own courage, your own personal integrity, and your unswerving 
loyalty to the standards of public service. 

‘‘Let me take this opportunity to say that many of us are deeply 
disturbed by certain tendencies which we see today—the tendency of 
some parties before the Commission to run to Capitol Hill in the hope 
of bringing pressure on the Commission; still worse, a tendency in high 
places to destroy the independence of the Commission by tying it in 
some way to the Executive, or by creating some sort of super-agency 
which would have the power to make policies which would be binding on 
the Commission. It will be a very sad day for the people of this nation 
when this fine agency loses its independence, if it does. We practition- 
ers never had a more solemn or more vitally important duty than to 
resist this trend and fight it to the limit. 

= & 
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‘*Charles, we are honored to have you with us as a practitioner. 
We are proud of our association and we are proud to have such a dis- 
tinguished public servant join with us in making the association a still 
greater success. Jim Pinkney and his committee had some difficulty 
in selecting a gift for you. They decided that you should have a token 
of our esteem and affection which you can carry with you at all times, 
something that will make you punctual, and also something that will 
prevent you from exceeding the ten minutes which the Interstate Com- 
merce Commission allows you for oral argument. They have for this 
reason selected this beautiful watch which it is my honor to present to 
you.’’ 





SENATOR BRICKER PAYS TRIBUTE TO MR. MAHAFFIE 


At the hearings of the Senate Committee on Interstate and Foreign 
Commerce on the nomination of Mr. Everett Hutchinson to succeed 
former Commissioner Mahaffie to the Interstate Commerce Commission, 
Senator John W. Bricker paid the following tribute to Mr. Mahaffie: 


‘*. . . I would like to say that he [Mr. Hutchinson] has a 
tremendous responsibility because I think he is succeeding one of 
the ablest men that ever served on the Interstate Commerce Com- 
mission. Mr. Mahaffie had been there for many years. I knew him 
first when he was head of the finance section. We tried cases there 
in the old days before him. He has been a real tower of strength 
down there in behalf of the regulatory system, not favoring one 


phase of regulation or one phase of transportation as against 
another.’’ 





LETTER FROM PRESIDENT EISENHOWER 
THE WuitTe House 


WASHINGTON 


January 17, 1955 
Dear Mr. Mahaffie : 


Now that you have retired from Government service, I want to send you 


this personal word of thanks and appreciation for your many years of 
devotion to duty. 


I am told that your service extends back for more than thirty-eight 
years and that your membership on the Interstate Commerce Commis- 
sion covered a span of twenty-four years. As you reflect on your out- 
standing contribution in the field of transportation, I know that you 
must find a great deal of satisfaction in such a noteworthy career. 


The Nation owes a debt of gratitude to you for all that you have done 
in the public interest. 
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In the years ahead, you have my very best wishes for your welfare and 
happiness. 


Sincerely, 


Dwicut D. EISENHOWER 
The Honorable Charles D. Mahaffie 
3012 - O Street, N. W. 
Washington, D. C. 


1. C. C. HONORS MR. MAHAFFIE 


At a special session on February 1, 1955, the Commission bid an 
official adieu to former Commissioner Charles D. Mahaffie. 

Mr. E. M. Reidy, General Counsel of the Commission, summarized 
Mr. Mahaffie’s career as a public servant. He paid tribute to Mr. 
Mahaffie for his many contributions to the legislative history of the 
transportation industry and the administration of the Commission. 

Mr. James F. Pinkney, President of the Association of Interstate 
Commission Practitioners, expressed the sentiments of the Commission’s 
Bar in the following words: 


REMARKS OF JAMES F. PINKNEY 


It is my high privilege today, on behalf of the practitioners 
before the Interstate Commerce Commission, to express our feelings of 
great affection and high esteem for retiring Commissioner Charles D. 
Mahaffie. 

Commissioner Mahaffie, I wish first to pass on to you the gist of 
scores of remarks I have heard in the past few weeks about you and 
your work on the Commission. These remarks have come from practi- 
tioners before the Commission, lawyers who know of your work, and 
government officials of this and other agencies. Without exception they 
have expressed regret that your distinguished career as a Commissioner 
has ended. They have commented upon your fine intellect, judgment 
and great knowledge, your character and integrity, your fairness and 
objectivity, and above all your devotion to duty as one of the most out- 
standing public servants they have known. Your stature, sir, as one 
of the great Interstate Commerce Commissioners is assured. 

Your time on the Commission has spanned the most momentous 
era in the whole history of transportation, covering as it does years 
of wars and of uneasy peace and the growth of the great new modes of 
transportation. For the development of our present transportation 
system in America, the outstanding system in the world, we believe that 
you can justly be credited with a major contribution. 

We have always viewed with admiration (and often times comfort) 
your logical decisions, based on fundamental determinations by the 
Commission, many of which you wrote when the issues raised were of 
first impression. Your contribution to federal regulatory law, to trans- 
portation, and to good government has been great. 

Now let me turn this speech of farewell to one of welcome. We 
look forward with pleasurable anticipation to having you in our ranks 
as a practitioner. The Practitioners Association has been devoting a 
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great deal of its time and energy during recent months in trying to 
counter current trends which we sincerely believe to be inimical to the 
Interstate Commerce Commission and its work. We shall probably 
lean heavily on you in dealing with the problems with which we are 
all confronted and on which we may be of help to the Commission. 

To you and your charming wife, all our good wishes for the future 
and again our congratulations on a job well done for this great agency 
and for your Country. 


1. C. C. PRESENTS SCROLL TO MR. MAHAFFIE 


A scroll, signed by each Commissioner, containing the Commis- 
sion’s own tribute and well wishes to Mr. Mahaffie was read by Chair- 
man Richard F. Mitchell and then presented to Mr. Mahaffie by Secre- 
tary George W. Laird. 

Former Commissioner Mahaffie responded with the following 
remarks : 

MR. MAHAFFIE’S REMARKS 


Former Commissioner Mahaffie: Mr. Chairman, Judge Worley, 
Members of the Commission, ladies, gentlemen, and friends: 

I think that just having heard this record made I could take no 
exception to it. I will not attempt to discuss any facts or alleged facts 
which have been presented by Chief Counsel or by Mr. Pinkney. I 
will let that record stand as it is. 

One thing I think I should say, however, is that in an 
organization such as this, while an individual commissioner may merit 
some of the euphoniums that are handed him when he retires, real credit 
for a lot of what he does ought to go to his staff. 

The staff of this Commission as I have known it over a good many 
years are a remarkably able, industrious and devoted group of people. 
A commissioner will find great help in the staff and what they can do 
for him. That has been proven generally but it is particularly true of 
the persons in his immediate office and under his immediate supervision. 
They can help him tremendously. 

I was very fortunate while I was a commissioner in that regard. 
In my office, for instance, when I ceased to be a commissioner on 
December thirty-first there were two persons, Examiner Otis L. Mohun- 
dro, and my secretary, Mrs. Viola M. White both of whom have been 
in my office since I took it over in 1930. 

They were of great help to me during that entire time, and I 
want to pay this tribute to them. In addition, another examiner who 
has been with me for twenty-eight years, Examiner Lewis L. Prout, 
and my assistant secretary, Miss Janet Reeves, and also a young man 
by the name of McCabe, all of whom have been very helpful. 

I have, as Mr. Reidy pointed out, had charge of the Bureau of 
Finance for a period of years before I became a Commissioner. I have 
kept in touch with that bureau over the years and that bureau and its 
staff have been of great assistance to me in understanding what came 
before us and in dealing with it in the way they sometimes and I 
usually felt about things. 
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I should also like to mention the directors of that Bureau. Director 
Sweet, who succeeded me in 1930. We attended his funeral only 
last week. After him there was Director Boles, who served for eight 
years, and now Director Boyden, and with all of these men throughout 
the years I have been closely associated and as I say I think they have 
been of great assistance to me. 

A somewhat similar situation existed in the Bureau of Accounts, 
later the Bureau of Accounts and Cost Finding, and now the Bureau 
of Cost Finding and Valuation. I had charge of that Bureau for a 
good long while, and the directors of it all worked very closely with 
me and have been of very great help to me. 

The work of that Bureau, as I say, now includes cost findings. 
That, I think, is one of the contributions this Commission has made in 
transport regulation in recent years, and perhaps one of the greatest. 
Cost findings as developed and as it is developing has enabled and will 
continue to enable transportation regulation and transportation rates 
to be handled intelligently. As we all know until recent years they 
were in pretty much of a hodge-podge. I have great hope for the future 
particularly due to that. 


At the conclusion of his remarks, Mr. Mahaffie escorted his suc- 
cessor, Mr. Everett Hutchinson to the bench. 
The special session of the Commission was attended by a large num- 
ber of the Commission’s staff, members of its Bar, former Commis- 
sioners and members of the Congress. 








It Can Happen Here* 


One of the chief causes which is responsible for the present flood 
of proposed legislation designed to curtail and restrict the powers of 
administrative agencies is the fact that in a number of instances some 
of the newer agencies have yielded to outside political pressures in 
disposing of matters before them. These pressures sometimes come 
from the Executive but more frequently from the legislative branch of 
the Government. In many cases such political pressure is inspired 
directly or indirectly by litigants before the agency and sometimes by 
the counsel for litigants. 

Of all the agencies, the Interstate Commerce Commission, over its 
long and honorable history, has been preeminent in resisting such pres- 
sures which in recent years have tended to increase in force. The 
following remarks made extemporaneously by Commissioner Charles 
D. Mahaffie upon his retirement from the Commission, in response to 
a suggestion of the President of this Association, are extremely signifi- 
eant. We hope that they will arouse the members of the Association 
to the dangers to the end that all of us rally to the support of the 
Commission in resisting these pressures and in restraining our clients 
from attempting to exert them: 


Mr. Mahaffie’s Remarks 


One thing Mr. Pinkney said about the future makes me bring this 
up: This Commission has always been known as an independent es- 
tablishment. It thought it was, and found that the Courts agreed some 
years ago. Since the early times of this Commission there have been 
occasional efforts made to decrease that independence. 

You are all familiar, I think, with what has happened over the 
years. I will not attempt to recount specific instances, but as transpor- 
tation rivalry has increased and rivalry among communities has in- 
creased, there have been attempts to get this Commission on a basis 
which was not wholly independent, and where it might have had to 
take orders from the outside. 

That has been resisted. 

I apprehend there will be increased efforts over the years, as I say, 
as transportation rivalries increase. and competitive pressures increase, 
and I think that that is probably the most important thing that practi- 
tioners and friends of the Commission, and the Commission itself, have 
got to watch if that independence is to be maintained, and that the 
public knows that it is maintained. 

Both are very important because the public, even if such inde- 
pendence be maintained and the public does not believe it to be inde- 
pendent, the Commission will suffer. 

I trust nothing of that kind will happen. 





* Excerpts from Remarks of Commissioner ae D. Mahaffie, Washington, 
D. C., upon His Retirement, February 1, 1955. 
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Mr. Everett Hutchinson Takes Oath of 


Office as I. C. C. Commissioner 


Everett Hutchinson, of Austin, 
Texas, whose appointment to the Inter- 
state Commerce Commission to succeed 
former Commissioner Charles D. Mahaffie 
was confirmed by the Senate on January 
27, 1955, took his oath of office on Febru- 
ary 1, 1955. It was administered to Mr. 
Hutchinson by Honorable Eugene 
Worley, Judge of the United States 
Court of Customs and Patent Appeals at 
a special session of the Commission on 
February 1, 1955, when it met to bid an 
official adieu to former Commissioner 
Mahaffie and to welcome Mr. Hutchinson 
as his successor. 

On behalf of the Commission and its 
staff, General Counsel E. M. Reidy 
welcomed Commissioner Hutchinson as a 

EVERETT HUTCHINSON member of the Commission. The support 

of the Commission’s Bar was expressed 

in the following words by James F. Pinkney, President of the Associa- 
tion of Interstate Commerce Commission Practitioners: 





Mr. Pinkney’s Remarks 


Commissioner and Mrs. Hutchinson, the bar of the Interstate Com- 
merce Commission, which is organized as the Association of Interstate 
Commerce Commission Practitioners, weleomes you both to Washington 
and extends to you, Mr. Commissioner, our congratulations on your ap- 
pointment to this great body. 

We feel sure that you will find your work here interesting and 
satisfying, dealing as it will with areas in which you have already 
labored, and with questions, the importance of which to our great 
national economy cannot be questioned. We also feel sure that from 
your past achievements and experience, you bring to your new office 
qualifications which presage a notable career. 

You come to the Commission at a time when many phases of its 
activity are under attack. Be assured that the men and women who 
practice before you here are keenly and devotedly interested in uphold- 
ing the fine traditions, reputation, and institutions of this Commission 
and you may count on us for our continuing support to help you uphold 
and strengthen this greatest of American regulatory agencies. 
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I. C. C. PRACTITIONERS’ JOURNAL 





Again our congratulations and best wishes, Commissioner Hutch- 
inson. 


Commissioner Hutchinson stated that he looked forward to serving 
as a member of the Commission and would have to get busy to try to 
meet the many accomplishments of his predecessor. 


Biographical Data 


Everett Hutchinson was born at Hempstead, Texas, on January 2, 
1915. He attended the University of Texas where he received his 
B. B. A. & L. L. B. 

Mr. Hutchinson was in the private practice of law at Hempstead, 
Texas, for two and one-half years, and served as an Attorney with the 
Texas Railroad Association for three years. He also served as Assistant 
Attorney General of Texas for three years, handling oil and gas and 
transportation litigation. On December 31, 1951, he resigned as Assist- 
ant Attorney General of Texas to manage the State campaign for 
Senator Price Daniel. Upon the completion of waging a successful 
eampaign for Senator Daniel, Mr. Hutchinson returned to the private 
practice of law in Austin, Texas. During World War II Mr. Hutchin- 
son served as a Lieutenant Commander in the U. S. Naval Reserve for 
three and one-half years. 

He is a member of the Texas State Bar Committee on Administra- 
tive Law and a member of the Administrative Law Section of the 
American Bar Association. He is also a member of the American 
Legion and Veterans of Foreign Wars. 

Mr. Hutchinson is an Episcopalian and a member of the Democratic 
Party. 

Mrs. Hutchinson is the former Elizabeth Stafford of Palestine, 
Texas. They have two children, Stafford 9, and Ann 7. 














The Administrative Procedure Act 


By JoHN J. BuRCHELL * 


The Administrative Procedure Act has been in effect for eight 
years. In that period it has had definite effects upon the procedures 
of administrative bodies. This article deals with salient features of the 
Act which concern practice before the Interstate Commerce Commis- 
sion, and the effect of the Act upon Commission procedures. 


The stated purpose of the Act was to effectuate needed reforms in 
the administrative process, and at the same time, preserve the effective- 
ness of the laws enforced by the administrative agencies of the Govern- 
ment, by 


1. Requiring agencies to keep the public currently informed of 
their organization, procedures and rules; 

2. Providing for public participation in the rule-making process; 

3. Prescribing uniform standards for the conduct of formal rule- 
making and adjudicatory proceedings, i.e., proceedings which 
are required by statute to be made on the record after oppor- 
tunity for an agency hearing; 

4. Restating the law of judicial review. 


Down to the time of the Supreme Court’s per curiam decision in 
the Riss Case! the Commission took the position that the Act did not 
apply to all of its functions. The effect of the Riss decision was to hold 
that hearing officers, on applications for certificates of convenience and 
necessity under Section 207(a) of the Interstate Commerce Act, are 
subject to the provisions of the Administrative Procedure Act. 


Hereinafter appears a partial digest of cases involving application 
of the Administrative Procedure Act in proceedings before the Com- 
mission. This is not intended to be exhaustive, but was prepared with 
the idea of showing the impact of the Administrative Procedure Act 
upon the Commission’s procedures, and to set out some of the Com- 
mission and court decisions involving interpretation of that Act. It 
is hoped this digest will be informative to those who may not be 
familiar with these cases, and of value as reference to those who are. 


No attempt will be made here to outline all of the numerous ex- 
clusions and exceptions which are set forth in the Act. Reviewing 
briefly the provisions of the Act, 

Section 1 gives the title of the Act. 

Section 2 defines the terms used in the Act, and excludes certain 
agencies and functions from its operation. Rule-making, adjudication 
and licensing are defined, and these definitions are important to an 
understanding of the Act. 


* Assistant General Attorney, Union Pacific Railroad Company, Omaha, 
Nebraska. 


1341 U. S. 907. 
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Section 3 requires publication by each agency of certain informa- 
tion in the Federal Register, and publication of, or making available 
to public inspection, all final opinions or orders in the adjudication of 
cases, and all rules. 

Section 4 deals with agency rule-making, and prescribes methods 
of providing notice of proposed rule-making and subsequent procedures. 

The functions of rule-making and adjudication are separated by 
the Act, Section 4 dealing only with rule-making, and Section 5 with 
adjudication. 

Section 5(a) states: ‘‘Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place and nature 
thereof, (2) the legal authority and jurisdiction under which hearing 
is to be held; and (3) the matters of fact and law asserted. In instances 
in which private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require responsive 
pleading.’’ 

This last sentence sets up requirements different from those pre- 
scribed by the Commission’s General Rules of Practice (Rule 73) by 
which any interested person may appear at a hearing as an intervener. 
This sentence is sufficient to cause re-examination of the forms of answers 
or petitions in intervention usually filed in formal complaint cases, or 
the forms of protest usually filed in application cases. Under this 
language, a pleading must be filed. As a minimum, answers should 
deny all recitals of controverted facts contained in a formal complaint ; 
interventions should clearly show a substantial interest, and protests 
in application cases should disclose the adverse effect of the application 
which is ground for protest. In motor earrier applications under 
Section 5(2) of the Interstate Commerce Act for acquisition, merger 
or lease of authority, copy of protest should be served upon both vendee 
and vendor to comply with statutory requirements of notice. 

With respect to motor carrier applications involving transpor- 
tation of either property or persons, or brokerage applications, the 
Commission recently established special rules concerning notice by 
publication in the Federal Register of applications under Sections 5(2), 
206, 209, 210a(b) and 211 of the Interstate Commerce Act, whereby 
any party desiring a hearing on such an application, notice of which 
is given by publication, must support such request for oral hearing by 
‘fan explanation as to why the evidence to be presented or the represen- 
tation to be made cannot reasonably be submitted in the form of affi- 
davits or briefs.’’ Protests must be filed within 30 days of the publica- 
tion of notice of the application in the Federal Register. This trend 
emphasizes the necessity of filing responsive pleadings in all cases of 
interest, with adequate information therein to disclose the interests of 
the parties. 

Section 5(b) provides for informal procedure in the way of con- 
ferences, offers of settlement, simplification of issues, with hearing upon 
the issues not so determined. The Commission has followed this practice 
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of holding pre-hearing conferences in complicated cases for a number 
of years, particularly in rate cases. It has been used occasionally in 
motor carrier matters. 

Section 5(c) states that the same officers who preside at the recep- 
tion of evidence shall make the recommended decision or initial decision 
required, except where such officers become unavailable to the agency, 
and, except for ex parte matters as authorized by law, they shall not 
consult any person or party on any fact in issue except on notice and 
opportunity for all parties to participate; that the hearing officer shall 
not be subject to the supervision of any officer, employe or agent 
engaged in investigative or prosecuting functions for the agency. Then 
there is this exception : 


‘‘This subsection shall not apply in determining applications 
for initial licenses or to proceedings involving the validity or appli- 
cation of rates, facilities or practices of public utilities or carriers, 
nor shall it be applicable in any manner to the agency or any 
member or members of the body comprising the agency.’’ 


‘*License’’ is defined in Section 2(e) and includes agency permits, 
and certificates, so that ‘‘initial licenses’’ in this section includes certifi- 
cates of public convenience and necessity, and this section has been 
construed to include modifications of initial licenses. Thus, this lan- 
guage appears to relieve the Commission from the requirements of this 
section in all proceedings involving applications for certificates or 
permits, and in all rate cases. 

Section 6 covers generally matters of representation, right to obtain 
or inspect the record, issuance of subpenas, and notices of denials. This 
simply restates existing law and does not affect present Commission 
procedure. Paragraph 6(¢) concerns subpenas, but relates only to 
existing subpena powers of the agencies. Under various sections of 
the Interstate Commerce Act, the Commission has that power, and by 
Rule 56 of its General Rules of Practice, it has established rules con- 
cerning issuance of subpenas. 

Section 7(a) provides for selection of presiding officers at hearings, 
and it is this section which requires the appointment of hearing ex- 
aminers as provided in the Act. It also contains a provision authoriz- 
ing the filing of an affidavit of personal bias or disqualification of the 
officer assigned, whereupon the agency must determine the matter as 
a part of the record and decision in the case. 

Section 7(b) vests in hearing officers the powers necessary for per- 
formance of their duties, subject to the published rules of the agency. 
For example, if the agency rules provide that subpenas duces tecum 
shall be issued only upon written application specifying the documents 
desired and their relevance, the hearing officer is bound to observe this 
rule. The Commission’s Rule 56(a) so provides, and in order to com- 
pel a witness to produce documentary evidence a petition still must be 
filed with the Commission, and an order of the Commission obtained. 
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Section 7(¢) is important because it governs receipt of evidence 
and rights of the parties in connection with presentation of evidence. 
However, here again the general practice of the Commission is and has 
been in accord with this section. 

Section 7(d) spells out what constitutes the record in any pro- 
ceeding before an administrative agency, and deals with official notice. 

Section 8, together with Section 5(c) governs procedure subsequent 
to hearing, and applies to cases of rule-making as well as adjudication. 

Sections 8(a) and (b) provide for intermediate and final decisions, 
prescribe who shall make them, and define the decisional relationship 
between the agency heads and presiding officers. Here again there is 
no deviation from Commission practice; in fact, it would seem that the 
Commission’s practice was the model for the statute. 

Section 9 generally prohibits unauthorized action by agencies and 
prescribes certain rules to govern license proceedings. Its provisions 
apply to all relevant cases except the agencies and functions exempted 
by Section 2(a), regardless of the applicability of other sections of the 
Act. 

Section 9(a) merely restates existing law, its purpose being to 
assure that agencies will not appropriate to themselves power Congress 
had not intended them to exercise. 

Section 9(b) pertains to licensing, and license suspension and re- 
vocation and contains nothing unique to practitioners before the Com- 
mission until the third sentence is reached, providing that 


‘‘In any case in which the licensee has, in accordance with agency 
rules, made timely and sufficient application for a renewal or a new 
license, no license with reference to any activity of a continuing 
nature shall expire until such application shall have been finally 
determined by the agency.’’ 


Since Section 2(e) defining ‘‘license’’ includes certificates and 
permits within that definition, the Commission has interpreted this 
language as requiring it to allow continuance of operations of motor 
carriers under temporary authority until final disposition of a similar 
application for permanent authority ? despite the positive language of 
Section 210(a) of the Interstate Commerce Act, stating that temporary 
authority shall be valid for not more than an aggregate of 180 days. 
Recently a District Court held this language in Section 9(b) did not 
apply to temporary approval of lease of operating rights granted under 
Section 210a(b), and the Commission was prohibited from granting 
such temporary approval for a period beyond 180 days.’ Its decision 
has been appealed by the Commission. 

Section 10 constitutes a general restatement of the principles of 
judicial review and was not intended to change existing procedure. 
However, Universal Camera Corp. v. Labor Board* holds that the 
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Administrative Procedure Act requires a reviewing court to consider 
the whole record before the administrative agency, not only evidence 
which justified the order but also contradictory evidence which would 
lead to the opposite conclusion, and that the substantiality of evidence 
must take into account whatever in the record fairly detracts from its 
weight. American President Lines v. Federal Maritime Board® went 
still further, stating that one of the main objectives of the Administra- 
tive Procedure Act was to extend the right of judicial review and to 
enlarge the authority of the courts to check illegal and arbitrary ad- 
ministrative action. 

Section 11 provides for appointment, compensation and tenure of 
examiners. Suit was brought by the Federal Trial Examiners Confer- 
ence against the members of the Civil Service Commission, alleging 
that certain rules promulgated by the Civil Service Commission pur- 
suant to this section, relating to promotion, compensation, tenure and 
assignment of cases, were invalid. The Supreme Court, in Ramspeck 
v. Federal Trial Examiners Conference,’ reversing the lower court, held 
the rules conformed to the Administrative Procedure Act under which 
they were promulgated, and were valid. 

For further study of the Act, the Attorney General’s Manual 
thereon is recommended. It can be obtained by sending 30 cents to 
Federal Prison Industries, Inc., Press, Leavenworth, Kansas. See also, 
Legislative History of the Act, Senate Document 248, 79th Congress, 
Second Session. 





Appendix 


PARTIAL DIGEST OF DECISIONS INVOLVING APPLICATION OF THE ADMINIS- 
TRATIVE PROCEDURE ACT * IN PROCEEDINGS BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


Standard Time Zone Investigation, 270 I. C. C. 15, 18, March 31, 1948, 
Division 2. 


Held: Circumstances constituting good cause having been shown, 
and prompt action being required, usual 30-day notice and public 
proceedings under Section 4 of the APA are impractical and un- 
necessary. 


Malcolm D. Cornell Common Carrier App., MC-109992, 49 M. C. C. 894, 
May 11, 1949, Division 5. 


Contention: Rail carrier protestants contended they had been 
prejudiced by failure of the examiner to include in his report a 
complete statement of the facts adduced at the hearing upon which 
his ultimate conclusions and findings were based, in violation of 
provisions of APA. 


Held: It is the Commission’s view that proceedings of this nature 
are not subject to the APA, and in any event the report contained 


5112 F. 2p. 346. 
6 345 U.S. 128. 
* Abbreviated herein as “APA”. 











I. C. C. PRACTITIONERS’ JOURNAL 





a complete statement of all pertinent facts of record, and it is con- 
cluded rail protestants have not been prejudiced by any deficiency 
in the examiner’s report. 


Luper Transportation Co., Extension—Texas, MC-30451, (not to be 


printed). Nov. 10, 1949, Division 5. 


Contention: Rail and motor carriers excepted to the recommended 
order of the Examiner on the grounds the proceeding was one re- 
quired by statute to be referred to a joint board, and that the 
examiner lacked jurisdiction by reason of the fact he was not a 
qualified hearing examiner under the APA. 


Held: Proceeding arises under Section 209, which does not require 
that such a proceeding be determined on the record after oppor- 
tunity for an agency hearing, and APA is not applicable. It was 
properly referred to an examiner because of traversal states in- 
volved. Request for hearing de novo denied. 


Atlantic Freight Lines, Inc., Petition for Declaratory Order, MC-77477, 


51 M. C. C. 175, Dee. 20, 1949, Division 5. 


Request of applicant for declaratory order interpreting its 
certificate. 


Held: Section 5(d) of APA was expressly limited to matters re- 
quired by statute to be determined on the record after opportunity 
for agency hearing. Since certificate involved was issued under 
206(a) of the Interstate Commerce Act, and since proceeding under 
that section is not one which is required by statute to be determined 
on the record after opportunity for agency hearing, provisions of 
5(d) of APA are not applicable, and petition was improperly 
filed thereunder. However our authority to entertain petitions 
seeking interpretations of operating rights are not limited to pro- 
ceedings covered by APA. Applicant is authorized to perform the 
service in question. 


Transportation Activities of Midwest Transfer Co., MC-C-907, 51 


M. C. C. 355, Feb. 6, 1950, Entire Commission. 


Contention: Respondent contended the Division did not follow the 
APA. Contention appears to be that Section 5(¢c) requires sepa- 
ration of functions between officers who hear and decide cases and 
those who investigate and prosecute. 


Held: Provisions of Section 5(¢) not applicable to members of the 
Commission or any division thereof. Draft of a report containing 
suggested findings and conclusions was prepared by examiners 
assigned to Bureau of Motor Carriers and submitted to Division 5. 
No examiner who participated in its preparation was engaged in 
the investigation or prosecution. Respondent’s allegations are with- 
out merit. 
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Lease and Interchange of Vehicles by Motor Carriers, Ex Parte MC-43, 
51 M. C. C. 461, June 25, 1950, Division 5. 


Jurisdiction of Commission challenged, in that burden of proof 
under Section 7(c) of the APA had not been met. 


Held: Set of tentative rules provided by the Bureau in the notice 
of rule making were served in accordance with Section 4(a) of the 
APA. Assistance of many was had in developing a record upon 
which reasonable rules may be prescribed. Some of the parties 
assumed the burden of proof as to some rules and not others. 
Record is ample to permit prescription of reasonable rules, and 
arguments relative to burden of proof have no weight. 


Leo J. Pelletier Control; Pelletier Trucking Co.—Purchase (Portion)— 
Saw Mill Supply, Inc., MC-F-4228, Division 4, Sept. 21, 1950, 57 
M. C. C. 115. 


Question raised as to publication of Commission’s organization 
procedures and substantive rules. 


Held: APA did not require republication but did in Sec. 3 require 
that certain additional matter should be codified and published, 
which has been done. That section 5 APA is not applicable to 
proceedings such as this where a hearing is discretionary, but that 
requirements of that section as well as those of the ICA had been 
adequately met by notice given to the parties, four field offices of 
the Commission, and to Governors and regulatory bodies of various 
states involved. 


Omaha & Council Bluffs Ry. & Bridge Co. Common Carrier Application, 
MC-110304 (Sub-No. 1), Division 5, Oct. 31, 1950, 52 M. C. C. 207. 


Contention: In referring to examiner for recommendation of ap- 
propriate order, requirements of APA not met in that examiner 
was not appointed in accordance with provisions of APA and there- 
fore application must be heard de novo. 


Held: Commission’s position consistently has been that provisions 
APA do not apply to application proceedings under sections 207 
and 209 of the ICA. We adhere to that view here. 


Joint board unable to agree and waived jurisdiction. Report 
recommended by examiner. 


Lyons—Control; Quinn Freight Lines, Inc.—Purchase—Marshall, MC- 
F-39738, Division 4, April 12, 1951, 57 M. C. C. 567. 


Protestants contend Commission does not have jurisdiction to hear 
this proceeding because of improper notice and examiner not quali- 
fied as hearing examiner. 
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Held: Issue of notice disposed of in Pelletier Trucking Co.,—Pur- 
chase—Saw Mill Supply, 57 M. C. C. 115, and in its opinion Sung 
case does not require different conclusion. Protestants’ contention 
that either the APA ‘‘as a whole applies or it does not apply’’ 
rejected. 


Cleo Crouch—Modification of Certificate, MC-95535, Division 5, Oct. 26, 


1951, 53 M. C. C. 436. 


Petitioners contend report and order invalid as examiner was not 
qualified hearing examiner under APA, citing Riss case. 


Held: Employees of Commission’s Bureau of Motor Carriers did 
not appear as counsel or witnesses and no objection to qualifications 
of examiner made before close of hearing. Hearing and order valid. 


See also: 


Refrigerated Transport Co., Inc—Eztension—Horsemeat, MC-107515 


(Sub-No. 84), Division 5, Dec. 13, 1951, to the same effect. 


Petersen Control; Petersen & Petersen, Inc—Purchase—C. E. Court- 


right, MC-F-4637, Division 4, Jan. 14, 1952. Similar holding. Ap- 
plication denied. 


Peake Control—Consolidated Freightways—Purchase—Hills Tramspor- 


tation Co., MC-F-4264. Entire Commission, March 17, 1952, 58 
M. C. C. 225. 


Issue raised by protestants in supplemental petition for reconsidera- 
tion. Same holding, citing Detroit & Cleveland Navigation Co.,— 
Control—Denver-Chicago Trucking Co., Inc., MC-F-4841, decided 
Feb. 20, 1952; Quinn Freight Lines, Inc.—Purchase—Marshall, 
(supra) ; Pelletier Trucking Co.—Purchase—Saw Mill Supply Co. 
(supra); and Chippewa Mtr. Freight, Inc.—Purchase—Bellows, 
MC-F-4530, dated Dec. 10, 1951. 


Ringsby Truck Lines, Inc.—Purchase—Jack B. Blondo, MC-F-4600 


and related cases, Division 4, March 18, 1952, 58 M. C. C. 235. 


Contention raised on exceptions by both applicants and protestants. 
Same holding. 


Mason & Dixon Lines, Inc—Purchase—Sartain & O’Guin, MC-F-4568, 


Entire Commission, April 21, 1952, 58 M. C. C. 301. 


Contention raised by interveners on exceptions. Same holding, 
citing Consolidated Freightways—Purchase—Hills Transp. Co., 
(supra). 


Young’s Motor Truck Service, Inc., Extension—Chemicals, MC-79476 


(Sub-Nos. 8 and 9), Division 5, July 21, 1952, (not to be printed). 


Contention: Intervener challenged validity of Joint Board’s report 
on further hearing in Sub 9 as not consonant with section 3(a) of 
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APA, as Commission had failed to publish in Federal Register a 
statement of its policy concerning distinction between regular and 
irregular routes; on ground that report of joint board had been 
prepared by examiner assigned to assist the joint board, and that 
examiner in Sub 8 was not qualified under APA. 


Held: Section 3(a) does not require publication in Federal Register 
of statements of agency policy and interpretations developed and 
announced only in adjudicatory orders and opinions, and section 
3(b) does not require such publication; signature by joint board 
members signifies acceptance of the report as their own, and pre- 
cludes any question as to the mechanics of the preparation thereof ; 
no objections to examiner’s qualifications were made prior to close 
of hearings, and opposing carriers failed to show they were preju- 
diced thereby. 


John E. Merrifield, Common Carrier Application, MC-112991, Division 
5, Oct. 16, 1952 (not to be printed). 


Held: Question of inclusion of area across an international bound- 
ary line in a commercial zone had not been finally decided when 
operations were begun. Thus these operations initially appeared 
lawful and the Commission’s later contrary decision operated as a 
revocation of authority. Under section 9(b) of APA the Commis- 
sion was constrained to permit continuance of operations pending 
final determination of the application. 


St. Louis, Mo.—East St. Louis, Ill., Commercial Zone, MC C-1, Division 
5, Feb. 19, 1952, 61 M. C. C. 489. 


Contention: Determination of redefined commercial zone limits 
of St. Louis—East St. Louis amounts to a grant of new operating 
authority affecting the rights of existing carriers and grant of new 
operating authority may only be made after ‘‘ proper adjudication”’ 
including a formal hearing. 


Held: Determination of territorial limits of a commercial zone is 
a rule-making activity. Procedure followed was in conformity with 
that prescribed by section 4 of APA; that attention is directed to 
an impersonal situation which is an economic fact and not to effect 
on individual parties, citing Willapoint Oysters v. Ewing, 174 F. 
(2d) 676, certiorari denied 338 U. S. 860, wherein rule making is 
defined. 


Omaha & Council Bluffs Street Ry. Co. Common Carrier Application, 
49 M. C. C. 445. Entire Commission, April 20, 1953. 


Contention: Procedure followed is not in accordance with provi- 
sions of APA in that Commission, after joint board failed to agree 
on an order, referred the applications to an examiner for recommen- 
dation of appropriate order. Hearing de novo requested. 
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Held: Procedure followed was in strict harmony with requirements 
of APA; that members of joint board through inability to agree 
became unavailable to the agency, and their so advising the Com- 
mission constitutes a timely and sufficient affidavit of disqualifica- 
tion ; that in the Tucker case question was whether hearing de novo 
should be held because examiner who heard the proceeding was not 
qualified under APA, and Court held any objection thereto must 
be made before close of hearing; that here there is no question but 
that the matter was within the jurisdiction of, and properly heard 
by, the joint board. Request for hearing de novo denied. 


Aero Mayflower Transit Co. v. U. 8.,U. S. D. C. Nebr., Jan. 29, 1951, 95 


F. Supp. 258. 


Contention: Order void as being based on and enforcing proceed- 
ings contrary to APA and General Rules of Practice in that report 
of trial examiner did not contain findings, conclusions and reasons 
therefor as required by APA. 


Held: Division 5 did not accept report of trial examiner but pro- 
ceeded to make its own findings and conclusions, and petitioners by 
rules of Commission were afforded ample opportunity to challenge 
such findings and conclusions. Order affirmed. 


Capital Transit Co. v. U. 8., U. S. D. C., Dist. Columbia, April 23, 1951, 


97 F. Supp. 614. 


Contention: Commission’s determination of public convenience and 
necessity is not supported by substantial evidence on the record 
considered as a whole as required by section 10(e) of APA. 


Held: Evidence sufficient to sustain Commission’s order, and find- 


ings of fact and conclusions meet requirements of section 8(b) of 
APA. 


Tucker Truck Lines v. U. 8., U. S. D. C., Mo., Oct. 18, 1951, 100 F. 


Supp. 432. 


Contention by plaintiff on day of trial seeking leave to file amended 
petition raising question that proceedings wherein Pemiscot Motor 
Freight Co. was issued certificate were invalid since examiner was 
not qualified as hearing examiner under APA. 


Held: Proceedings invalid, on authority of Sung case. Remanded 
to Commission. 


U. 8. v. Tucker Truck Lines, Supreme Court, Nov. 10, 1952, 344 U. S. 


33, reversed lower court holding objection made at that stage of 
proceedings was erroneously entertained. Held that defect in 
examiner’s appointment was an irregularity which would invalidate 
a resulting order if the Commission had overruled an appropriate 
objection made during the hearing, but is not one which deprives 
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the Commission of power or jurisdiction so that its order should 
be set aside as a nullity even in the absence of timely objection. 
Frankfurter & Douglas dissenting. 


Dillner Transfer Co. v. U. 8.,U. 8. D. C., Pa., Dee. 4, 1951, 101 F. Supp. 


506. 


Held (in footnote): That Riss & Co. v. U. S., 341 U. S. 907, has 
set at rest question as to whether a hearing examiner of the I. C. C. 
must be qualified and appointed under APA; that failure to give 
potential competitor formal notice of hearings on applications was 
immaterial where potential competitor had actual notice. (Affirmed 
per curiam, 73 S. Ct. 180). 


American Trucking Ass’ns v. U. 8., U. S. D. C., Ala., Dee. 14, 1951, 


101 F. Supp. 710, affirmed Commission decisions in Ex Parte 
MC-43. Supreme Court affirmed, 73 S. Ct. 307, holding that rule- 
making authority invoked stems from 204(a)(6) of Motor Carrier 
Act, which does not require record or hearing so as to bring it 
within the terms of sections 4 or 5 of APA; that 8(b) of APA re- 
quiring statement of findings and conclusions is likewise inapplic- 
able since it is limited to a ‘‘hearing required to be conducted in 
conformity with section 7.’’ 


Kenny v. U. 8., U. 8. D. C., N. J., March 26, 1952, 103 F. Supp. 971. 


Contention: Plaintiffs contended failure of the Commission to 
serve a proposed report violated procedural requirement of section 
8(a) of APA. 


Held: Section 2(c) of APA provides that rule-making proceedings 
shall include approval or prescription for the future of rates; that 
section 15a(1) defines ‘‘rates’’ as ‘‘rates, fares and charges and 
all classifications, regulations and practices relating thereto’’; that 
exception in section 8(a) that in rule-making functions such pro- 
cedures (tentative decision or recommended decision) may be 
omitted were intended to permit the omission of a preliminary 
report or tentative decision where, as here, the law imposes upon 
the agency the duty of proceeding expeditiously. 


Pinkett v. U. 8., U. 8. D. C., Md., June 3, 1952, 105 F. Supp. 67. 








Held: Rule of the Commission which required applicant for motor 
carrier rights to deliver notice of the application to only such com- 
peting carriers as might be known to the applicant did not comply 
with notice provisions of ICA and APA. These statutes provide 
notice shall be given to all interested parties without limitation as 
to whether these parties are known to the applicant. Actions of 
the Commission are lacking in legal validity where based upon 
report of examiner who was not appointed in accordance with 
APA. Defense that protestants failed to raise objection to qualifi- 
cations of examiner at time of hearing is untenable, especially 
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where protestants had no notice of disqualification until after 
decision of Commission was rendered. Failure of administrative 
agency to hold hearing in accordance with provisions of APA is 
a defect which invalidates the whole proceeding and may not be 
waived. NOTE: Decided before Supreme Court decision in U. 8. 
v. Tucker Truck Lines, supra. 


Chicago & Eastern Illinois R. Co. v. U. 8., U. 8S. D. C., Ind. Aug. 27, 


1952. 107 F. Supp. 118, affirmed per curiam 73 S. Ct. 346. 


Contention: Requisite findings of fact had not been made as re- 
quired by section 14(1) ICA and section 8(b) APA. 


Held: It is true that something more than the ultimate finding 
that the carrier has failed to sustain the burden of proof is neces- 
sary in a case such as this. But where, as here, the ultimate finding 
is negative in form, it need be supported only by ‘‘sufficient basic 
findings of fact to warrant a reviewing court in concluding that 
the Commission was not without a rational ground’’ for holding 
that burden has not been met. 


United States v. Frank Rude & Edward M. Rude Carrier Corp., U. S., 


D. C., Md., Jan. 30, 1953. 


Held: Service of a copy of a Commission order on a carrier, to- 
gether with its publication in the Federal Register is sufficient 
compliance with section 3 of APA despite a technical failure in 
publication, where there is no evidence the carrier is either ignorant 
of the order or in any way confused or uncertain as to its meaning 
and effect. 


Denver-Chicago Trucking Co. v. U. 8., U. S. D. C., Colo., March 7, 1953, 


9 F. C. C., No. 80,846, not officially reported. 


Contention: On petition, complainants objected to examiner as 
not being appointed and qualified under APA and for lack of 
proper notice of hearing. 


Held: Written notice of hearing served by the Commission on 
state officials, district directors of Bureau of Motor Carriers and 
several persons, including counsel who brought the action, posting 
of notice by district directors in six districts and publication of 
notice in Traffic World, was adequate notice required by law. Ob- 
jections to qualifications of examiner not made at hearing, despite 
due notice and opportunity to participate therein, were waived. 


Southern Stevedoring Co. v. Voris, CA-5, June 27, 1951, 190 F. (2d) 275. 


Proceeding under Longshoremen’s and Harbor Workers’ Compen- 
sation Act, on appeal from adverse judgment. Court held that 
receiving two ex parte letters containing opinions of doctors, thus 
denying the right of cross-examination, was reversible error. 
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Court stated: 


‘‘As was said in Interstate Commerce Commission v. 
Louisville & N. R. RR. Co., 227 U. 8. 88, ‘But the more liberal 
the practice in admitting testimony, the more imperative the 
obligation to preserve the essential rules of evidence by which 
rights are asserted or defended. * * * all parties * * * must 
be given opportunity to cross examine witnesses * * *.’ More- 
over, Sec. 7(c) of the Administrative Procedure Act expressly 
provides that ‘Every party shall have the right * * * to con- 
duct such cross-examination as may be required for a full and 
true disclosure of the facts.’ 


‘*Even if it be assumed that the two witnesses * * * would 
testify on the stand exactly as they have written the facts in 
their letters, appellants are still entitled to ascertain on cross- 
examination whether there are any additional or explanatory 
facts, and to test the knowledge and competence of the wit- 
nesses and the basis of their professional opinions.’’ 


Monumental Motor Tours Inc. v. U. 8., U. 8. D. C., Md., March 9, 1953, 


110 F. Supp. 929. 


Contention: Proceeding should be remanded to Commission for 
new hearing because trial examiner was not qualified under APA. 


Held: 


‘‘In a similar three-judge court case [Pinkett v. U. S.] we 
sustained that point as one of the reasons for remanding the 
case to the Commission; but since then the Supreme Court 
in United States v. Tucker, 344 U. S. 33, has held that such 
an objection must be timely made and the reasoning of the 
opinion of the court by Mr. Justice Jackson is, in our opinion, 
applicable to the instant case.’’ 


Despatch Shops, Inc-—Employee Passes—Declaratory Order Petition, 








Docket 31190, decided August 5, 1953, 289 I. C. C. 480. 


New York Central Railroad requested issuance of declaratory order 
under section 5(d) of APA, determining whether petitioner may 
lawfully give interstate free transportation over its lines under 
section 1(7) of the Interstate Commerce Act to employees of Des- 
patch Shops, Inc., a wholly owned subsidiary of petitioner. 


Held: Commission is authorized, where the circumstances appear 
to warrant such action, to make appropriate findings upon which an 
appropriate declaratory order, where necessary, may be based. 
Found, upon facts presented, employees of Despatch are not eligible 
to receive such free transportation. No order is necessary. 








388 I. C. C. PRACTITIONERS’ JOURNAL 





Stones Express, Inc. v. U. 8., et al., U. S. D. C. Mass., decided May 25, 
1954, 122 F. Supp. 955. 


Contention: Under provisions of Section 210a(b) of the Interstate 
Commerce Act, the Commission is prohibited from granting a 
temporary approval of lease of operating rights for a period beyond 
180 days. 


Held: Third sentence of Section 9(b) of APA does not apply to 
temporary approval granted by Commission under Section 210a(b). 
It applies only to licenses in existence at time of filing application. 
It does not repeal Section 210a(b) by implication. 


Probable jurisdiction noted by Supreme Court November 22, 1954. 
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Recent Trends in Transportation 
By CoMMISSIONER OWEN CLARKE * 


An attractive two-page advertisement, sponsored by one of our 
most important railroads, was published in the January 17 issue of 
Time Magazine and this week’s Traffic World. Advance copies were 
mailed to each member of the Interstate Commerce Commission with a 
request for comment. Since the central theme of the advertisement 
reflects a recent trend of thinking in some transportation circles perhaps 
this is an appropriate time and place to record my reaction. 

The ad’s message is summarized in the following paragraphs: 


America’s transportation system is operating under a code of 
regulations that was originally written in 1887. Since then the 
era of the electric lines has come and gone. Since then have come 
the automobile, the bus, the truck, the airplane. Still we try to 
regulate transportation according to 1887 ideas. 

Today a new generation of Traffic Managers with scientific 
training and a professional approach are developing new techniques 
of transportation that are in step with our modern techniques of 
manufacture and merchandising. But in doing so they are con- 
stantly bumping their heads on these antiquated regulations. 


The obvious implication is that regulatory law has remained static 
and unchanged for sixty-eight years and, therefore, is unworkable 
today. This, of course, ignores the fact that in addition to adding 
Parts II, III and IV to the Interstate Commerce Act to place motor 
carriers, water carriers and freight forwarders under regulation, Con- 
gress has amended Part I no less than 144 times. The Federal Constitu- 
tion, adopted one hundred years before the Interstate Commerce Act, 
has been amended only 22 times. The Ten Commandments, written on 
tablets of stone more than three thousand years ago, have never been 
amended. In other words, the soundness of a law cannot be measured 
by its age or the number of times it has been changed. The acid test 
is whether the public interest can be served justly and equitably through 
present-day administration of that law. 

While certain amendments to the Interstate Commerce Act are 
necessary and desirable to strengthen our transportation system, a 
blanket condemnation of the entire Act is a dangerous way to go about 
it unless we want to end all regulation. In a democracy like ours 
political action frequently grows out of ideas of a vague and amorphous 
character which are present in the public mind. Quite naturally the 
public has no clear or well informed ideas about so technical and com- 
plicated a subject as government regulation of transportation. The 
man in the street, however, often has ideas, or can be made to have 
ideas, about subjects on which he has very little knowledge. When an 





_* Before The American University Seventh Institute of Industrial Transpor- 
tation and Traffic Management, Washington, D. C., January 25, 1955. 
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issue is brought into the field of political controversy, often these popu- 
lar and uninformed ideas have a great deal to do with the outcome. 
They are the raw material on which political action operates and 
through which governmental decisions are arrived at. This is one 
of the unfortunate weaknesses of all government, and especially of 
democratic government, in administering a system of widespread 
economic regulation. 

I am fearful that the growing tendency to make broadside attacks 
on regulatory law in general is likely to evoke a sympathetic response 
on the part of those who have not given special thought or consideration 
to the subject. We should recognize and treat carefully the sound 
traditional American dislike of regimentation and control. By the 
same token, we should recognize and try to preserve the wholesome 
aspects of government regulation. We ought to concede that the basic 
concepts and principles upon which the Interstate Commerce Act is 
founded have stood the test of time and still operate in the public 
interest. 

Most thoughtful people, including the sponsors of the advertisement 
in Time Magazine, realize that the strength and efficiency of our 
national transportation system is largely dependent upon the perpetua- 
tion of sound regulatory policy. However, any blanket indictment of 
the basic law upon which that policy rests, especially when designed 
for consumption by the man in the street, serves only as ammunition 
for a few selfish groups who would replace the established system of 
orderly regulation with unrestrained competition. 

Instead of attacking the whole body of regulatory law in a general- 
ized manner, a much more constructive approach, it seems to me, is 
to come forth with specific proposals. A bill of particulars spelling out 
desirable changes in the law can serve a useful function. That is what 
the Commission endeavors to do through its Annual Report. The one 
delivered to Congress this month contains twenty-one legislative recom- 
mendations. Shippers and carriers also should suggest specific amend- 
ments. This is the accepted way and the safe way of correcting deficien- 
cies in any law. 

We hear a great deal these days about so-called restrictive rate 
regulation. The charge is being made more and more frequently that 
because of certain provisions of the Act, or our administration of it, 
common carriers are not allowed sufficient freedom in rate-making to 
meet competition. What are the facts? Nearly all transportation rates 
come into existence by the voluntary action of the carrier. In most 
instances the rate is originally established or subsequently changed 
upon the carrier’s own initiative. In the absence of special permission, 
a rate must be filed with the Commission 30 days before it is to become 
effective. Within that time a protest may be received alleging that 
the rate is unlawful. Acting on that protest, or on its own initiative, 
the Commission may suspend the rate for a maximum period of 7 
months, during which time a determination must be made on the issue 
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of lawfulness after investigation and hearing. The current policy of 
the Commission is to exercise its power of suspension most sparingly. 

Last year, for example, there were received for filing 142,050 pub- 
lications containing newly established or changed freight and passenger 
rates and fares for all types of carriers under our jurisdiction. Re- 
quests for suspension were received with respect to 3,395 of these pro- 
posed adjustments, of which 3,042 represented rate reductions, pre- 
sumably to meet or avoid competition. Of the 3,395 protested filings, 
only 1,851 resulted in suspension proceedings. In 1,002 instances the 
protests were rejected and the proposed rates were allowed to go into 
effect without further question. Of the 1,851 suspension proceedings, 
708 were discontinued before hearing, leaving 1,143 adjustments for 
formal determination by the Commission, or slightly more than one-half 
of one percent of all tariff publications filed. 

Those who contend that the Commission’s interference with this 
fraction of rate publications constitutes too burdensome regulation are, 
in effect, advocating complete abolition of our jurisdiction in this field. 
While I recognize the need for Congressional action redefining the 
economic principles we should employ in regulating the rates of com- 
petitive forms of transportation, I believe elimination of all controls 
over rate-making would be most disastrous. 

A return to the method of making rates by competitive pressures 
alone would soon destroy the stability of the rate structure, produce 
violent rate fluctuations, and dissolve established rate relationships 
into a welter of chaotic oscillations. In the regulation of common 
carrier rates the guiding principles have been the preservation of 
equality, the removal of discrimination and the maintenance of relation- 
ships based upon concepts of justice and equity. Pure and unrestrained 
competition, on the other hand, being solely dependent on bargaining 
power or strength, inevitably produces the inequalities and the uneven 
distribution of opportunities and advantages which it has been the 
purpose of public regulation to prevent. 

I am firmly convinced that there is nothing fundamentally wrong 
with our existing regulatory law. So long as it is wisely interpreted 
and applied in the light of present-day conditions the Interstate Com- 
merce Act will continue to fulfill its original functions and at the same 
time promote and preserve a strong common carrier industry. 

It must be recognized, however, that there is a pressing need for 
legislative action in certain areas. A growing menace to shippers and 
earriers alike is the steady encroachment upon public transportation by 
unregulated carriers. For example, after careful deliberation the Com- 
mission has set forth those commodities which it considers to be unproc- 
essed agricultural commodities and which may be transported by motor 
truck without special authority. From time to time, however, the courts 
have extended our determination to include other commodities, such as 
redried leaf tobacco, clean or scoured wool and mohair, and just recently 
dressed and eviscerated poultry. There are now pending before 
various courts suits in which it is contended that products such as 
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fresh meats, feathers, frozen cream, and raw shelled peanuts, to mention 
a few, should be considered as unprocessed ‘‘agricultural commodities.”’ 

It becomes readily apparent that the more commodities included on 
the exempt list, the greater will be the competition experienced by 
regulated carriers. Since the exempt carrier can charge any rate the 
shipper is willing to pay, he has a substantial competitive advantage in 
soliciting traffic. Similar difficulties are being experienced as a result 
of the so-called dry bulk exemption of water carriers under section 
303(b) of the Act. A thorough re-examination of the entire problem 
is urgently needed. If we are to have stable, reasonable and properly 
related rates, it may be necessary for Congress to redefine, restrict or 
eliminate entirely certain present areas of exemption. 

An equally perplexing problem results from the operations of the 
psuedo private carrier or merchandiser by truck. 

Manufacturers and mercantile establishments, which deliver in 
their own trucks articles they manufacture or sell, are increasingly 
purchasing merchandise at or near their point of delivery and trans- 
porting such articles to their own terminal for sale to others. Such 
transportation is performed for the purpose of receiving compensation 
for the otherwise empty return of their equipment. Sometimes the 
purchase and sale is a bona fide merchandising venture. In all too 
many other cases, however, the ‘‘buy and sell’’ arrangement is merely 
a scheme or device to obtain transportation service at a reduced price. 

Many drivers of trucks transporting exempt commodities in one 
direction engage in similar transporting of general freight on the 
return trips. Also, a number of truck owners engage exclusively in this 
so-called merchandising, transporting in both directions freight they 
have purchased for sale at destination. Generally, the ‘‘sale’’ price of 
the merchandise is the cost at origin plus an amount below the trans- 
portation charges of authorized carriers. It is extremely difficult, if 
not impossible, for the courts to determine, in most instances, whether 
such transportation is a bona fide merchandising venture or a subterfuge 
intended to provide transportation for hire without the required 
certificate or permit and, of course, without payment of the transpor- 
tation tax. 

The existence and expansion of these methods of transportation pose 
a serious threat to the common carrier industry. However, Congress 
will have to confer additional authority upon the Commission before 
the problem can be dealt with effectively. It is not the existing quantum 
of regulation over common carriers but rather the lack of jurisdiction 
over a large area of unregulated transportation that causes the real 
difficulties. 

In discussing recent trends in transportation this evening, it was 
not my intention to paint an entirely black picture. As a matter of 
fact, there are many developments in the field that are extremely en- 
couraging. Perhaps the most significant is the increased cooperation 
being displayed by the various segments of the transportation industry 
in working out mutual problems. The recent formation of a joint rail 
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and motor carrier council for the purpose of reconciling conflicting 
viewpoints is a forthright recognition of the need for a coordinated 
transportation system in this country. It is a realistic acknowledg- 
ment that neither the railroads nor the highway carriers alone can 
serve the whole needs of the nation. So long as divergent interests are 
willing to relinquish specific advantages in favor of the common good 
the entire transportation industry is bound to be strengthened. This 
new approach is a refreshing contrast to the jungle warfare which 
once characterized so much interagency competition. 

Other evidence of the influence of cooperation is to be found in the 
definite trend toward experimentation in the field of integrated trans- 
portation. During the past year there has been a rapid expansion of 
trailer-on-flatear operations. Although the long range feasibility of 
‘‘piggy backing’”’ is yet to be demonstrated, the indications are it is a 
type of service that is here to stay. 

While the carrying of trains on ships is not new, considerable ex- 
pansion of this type of service is taking place. The attention of those 
interested in integrated land-ocean transportation was attracted last 
September when the distinguished Secretary of the Army, Honorable 
Robert T. Stevens, in an address before the St. Louis Chapter of the 
National Defense Transportation Association, at St. Louis, Missouri, 
in discussing the need for reducing the ‘‘enormous amount of time 
consumed in loading and unloading’’ military cargo stated: 


‘‘In this area, we are moving toward what may prove to be 
an entirely new era in military sea transportation, an era in which 
railroad cars will be fully loaded at sources of supply in this 
country, highballed to a port, rolled into specially designed ships, 
and, at the end of the sea voyage, returned to land rails to complete 
the trip to their destination.’’ 


We have been following with great interest the experiments being 
carried on by the Department of the Army in the field of ‘‘container- 
ization’’ and the progress made in the development of various types of 
vessels for accommodating organic wheeled and tracked vehicles on a 
‘“roll-on-roll-off’’ basis. However, very few of us, I feel sure, were 
prepared for the challenging idea advanced by the Secretary. 

More recently there has been made available to us the results of a 
survey concerning the feasibility of an ocean car-ferry type of com- 
mercial transportation service between the United States and Alaska. 
The report concludes that such an operation is economically practical 
for the handling of both rail cars and motor vehicles. The survey 
estimates that the operation should save shippers an average of over 
30 per cent on their transportation bills from loaded freight car or 
truck in Seattle to loaded freight car or truck at destination. Many 
other examples might be cited to show the challenging possibilities in 
the field of integrated transportation. 

The matters we have discussed this evening represent just a sampl- 
ing of the many interesting trends in transportation. It is hoped that 
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the few subjects upon which we have touched will serve to illustrate 
these points. 

First, our regulatory law is basically sound and must not be placed 
in jeopardy by impulsive acts. Secondly, our lack of jurisdiction over 
certain areas of transportation creates problems that can be remedied 
only by legislation. Thirdly, many significant developments in trans- 
portation today are the direct result of the stimulating influence of 
competition or the wholesome by-products of cooperative action. 
Finally, so long as government and industry approach the problems of 
transportation with a complete appreciation that the ‘‘public interest’’ 
is always paramount satisfactory solutions will be found. 

















Evidence Before Administrative Tribunals 


OFFICIAL NOTICE, HEARSAY EVIDENCE AND THE RESIDUUM RULE 
By GisBert HEeNocH * 


The discussion contained in the following is of such interest to 
practitioners before the Interstate Commerce Commission we are print- 
ing it for the benefit of our members: 


United States ex rel. Dong Wing Ott v. Shaughnessy, 116 F. Supp. 
745 (8S. D. N. Y. 1953).— Relators are foreign born Chinese, who 
sought admission as alleged sons of a native American father and a 
legally resident alien mother. At a hearing before the Board of Special 
Inquiry the Government offered as exhibits in evidence the results of 
four blood tests? of relators and their alleged parents, and a pamphlet 
reprinted from the U. S. Law Review of December, 1936, entitled 
‘*Blood Grouping Tests in the New York Courts,’’ by Alexander S. 
Weiner. Relators’ counsel objected to the admission of the pamphlet 
on the grounds that it was hearsay and that he should have an oppor- 
tunity to cross-examine the author. The board overruled his objection 
and received all the exhibits. Comparing the results of the blood 
groupings and typing tests performed on the relators and their alleged 
parents with the charts contained in the pamphlet, the board found 
that the relators could not be the sons of the alleged parents. The Board 
of Immigration Appeals affirmed. The relators then brought habeas 
corpus proceedings in the principal case in the district court. The 
court concluded, first, that due process was not denied relators by the 
board’s taking official notice of the treatise, inasmuch as seasonable 
opportunity for rebuttal was allowed. The court then proceeded to 
determine whether ‘‘in view of the hearsay nature of the evidence of 
the treatise, it is sufficient to support the administrative finding.’’? 
Although the court commented on the uncertain status of the so-called 
‘residuum rule’’ in the federal courts, it in effect followed the rule, 
sustaining the writ on the basis that there was ‘‘no . . . competent 
corroborative evidence’’* except the treatise to support the adminis- 
trative finding. In its reasoning, the court followed an unusual path, 
treating the treatise as having been both (1) officially noticed and (2) 
introduced as hearsay evidence. This approach is a singular one, in 
view of the ordinary rules of evidence. Judicial notice and the hearsay 
evidence rule are two distinct subjects of the law of evidence, and should 
not be confused. 





* Reprinted from Cornell Law Quarterly (Notes), 1954, pp. 141-8. 

1For an_excellent, well-documented discussion of blood tests, see Comment, 
“A Trial of Bastardy is a Trial of the Blood,” 34 Cornell L. Q., 72 (1948). 

2 United States ex rel. Dong Wing Ott v. Shaughnessy, 116 F. Supp. 745, 750 
(S. tia tT gee 
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Judicial Notice 


‘* Judicial notice’’ is a time-honored legal short cut based on ‘‘con- 
venience and expediency’’* by which the court takes cognizance of 
certain well-known facts and recognizes them as true without requiring 
supporting evidence. Not strictly a branch of the law of evidence,® 
it relates more ‘‘to the judicial function’’*® and is an important key- 
stone in the process of judicial reasoning.“ Since judicial notice may 
extend to matters beyond the actual knowledge of the judge,* he may 
‘resort to or obtain information from any source which he feels would 
be helpful to him,’’® in ascertaining facts to be judicially noticed. 
The court may invoke the aid of counsel.!® In such cases, as in the 
ease of an independent judicial investigation, ‘‘the source of evidence 
relied on is used not strictly as evidence, but for the purpose of re- 
freshing the memory of the court. . .’’ 4 

It is settled law that judicial notice may be taken only of broad, 
general facts of common knowledge and of an undisputed nature.’ 
However, once the matter is judicially noticed, should the parties be able 
to dispute it? On this question, there is a definite split of opinion. 
In 1937, the Supreme Court of the United States quoted Wigmore 
to the effect that a court’s taking judicial notice of a fact only relieves 
one of the parties of the burden of resorting to evidence to establish 
that fact, and does not prevent the parties from controverting the 
matter by evidence.1* The opposite view, however, is highlighted by 
the support of Professor Morgan ‘ and claims as adherents considerable 
state authority © as well as the American Law Institute Model Code 
of evidence.*® 





4Benton v. Industrial Accident Commission of California, 74 Cal. App. 41], 
240 Pac. 1021 (1925). 
5 But cf. dicta Ex Parte Samaha, 130 Cal. App. 116, 118, 19 P. 2d 839, 840 (1933). 
6 Spaulding v. Desmond, 188 Cal. 783, 791, 207 Pac. 896, 899 (1 922). 
7See, generally, the outstanding discussion of judicial notice, Thayer, Pre- 
liminary Treatise on Evidence, c. 7 (1898). 
8 Buhrkuhl v. O’Dell Construction Co., 232 Mo. a 967, 95 S. W. 2d 843, 
846, cert. denied, 340 Mo. 1155, 104 S. W. 2d 671 (193 
®Greeson v. Imperial Irrigation yo 59 F. 2d. Oo, 531 (9th Cir. 1932). 
10 Shapleigh v. Mier, 299 U. 468 (1936); Nichols a Nichols, 126 Conn. 614, 
13 A. 2d 50 (1940); 9 Wigmore, litho § 2568 (3d ed. 1940). 
11 Nichols v. Nichols, 126 Conn. 614, 621, 13 A. 2d Oi, 595 (1940), citing State 
v. Morris, 47 Conn. 179, 180 (1879). 
12 Es. Utah Construction Co. v. Berg, 68 Ariz. 285, 291, 205 P. 2d 367, 370 
(1949); Gottstein v. Lister, 88 Wash. 462, 481, 153 Pac. 595, 603 (1915); 9 Wig- 
more, Evidence §§ 2571, 2580. 
292, 7 wit pl Telephone Co. v. Public Utilities Commission of Ohio, 301 U. S. 
14See Morgan, “Judicial Notice”, 57 Harv. L. Rev. 269 (1944); Morgan, The 
Law of Evidence 481, 485-487 (1946). 
15E.g., Utah Construction Co. v. Berg, 68 Ariz. 285, 291, 205 P. 2d 367, 370 
(1949) ; cf. State ex rel. Landis v. Yecaean, 121 Fla. 561, 164 So. 192 (1935). 
6 Model Code of Evidence, Rules 804, 806 (1942). 
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Official Notice 


**Official notice’’ is the administrative law counterpart to judicial 
notice and is a twin to it !7 with the one exception that there is a dispute 
concerning the scope of facts that may be officially noticed. Proponents 
of expanding this area of facts argue, quite cogently, that as the scope 
of facts that may be judicially noticed by a court bears more than a 
coincidental relation to the kind of facts that a court has readily 
available, a similar yardstick should be used in determining the scope 
of facts that may be noticed by administrative agencies in their adjudi- 
eative function.'* These agencies, of course, as a result of never-ending 
research, have a myriad of facts at their fingertips—most of which, as 
would be expected, are rather less undisputed and less well known by 
the general community than those that may be judicially noticed. 

Buttressed by Wigmore’s warning that any attempt to apply 
strictly the traditional rules of evidence to an administrative tribunal 
would be predestined to probable futility and failure,’’’® the federal 
courts have been very liberal in following the agencies’ desires along 
this line. The federal courts have allowed official notice to be taken 
both of information in the agencies’ files and of other readily accessible 
information, imposing only the one important condition that the 
sources of information be explicitly referred to so that the parties may 
know and be in a position to refute, the information thus used as a 
basis of judgment.2° Indeed, on the three major occasions that the 
Supreme Court has faced this problem,”! it has not objected to the scope 
of facts noticed,?* but did in each case object to the prejudicial manner 
of the introduction of the facts, i.e., that the parties did not know what 
facts were used and were not given an opportunity to rebut them.”* 





17 But see Davis, Administrative Law 476 (1951). 

17, 18 ed an excellent exposition of this argument, see Davis, op. cit. supra note 
¢: 

io ‘Wigmore, Evidence § 4b. im 

20 See note 21 infra. Also see Cooper, “Notice by Administrative Agencies 
as Substitute for Evidence”, 29 Mich. S. B. J. 25 (1950); Gellhorn, “Official Notice 
in Administrative Adjudication,” 20 Texas L. Rev. 131 (1941); Merrill, “Rules of 
Evidence in Administrative Proceedings,” 14 Okla. B. A. J. 1934 (1943). The 
identical conclusion is reached by these three authors. Also see Notes, 60 Harv. 
L. Rev. 620 (1947), 44 Yale L. J. 355 (1934). 

21 Jn 7 Bell Telephone Co. v. Pub. .'s Comm’n of Ohio, 301 U. S. 292, 
(1937); U. S. v. Abilene & So. Ry., 265 U. S. 274 (1924); I. C. C. v. Louisville & 
N. R. R., 227 U. S. 88 (1913). 

221n Ohio Bell Telephone Co v. Pub. Util. Commn’ of Ohio, supra note 21, 
the commission went outside the record for statistics of price trends in order to 
bring up to date figures in the record. In United States v. Abilene & So. Ry., 
supra note 21, the ICC used data taken from the annual reports filed with the 
commission by the carriers pursuant to law. In ICC v. Louisville & N. R. 
supra, note 21, the agency used information from its files as a basis for a decision 
on rates. 

23 The objection to the use of the data . . . is not lack of authenticity or untrust- 
worthiness. It is that the carriers were left without notice of the evidence with 
which they were, in fact, confronted. 

United States v. Abilene & So. Ry., 265 U. S. 274, 289 (1924). 
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The Model State Administrative Procedure Act,?* it might be noted, 
accords with this federal view, though a few state courts still cling to 
the conservative approach, requiring that official notice may be taken 
only of undisputed facts and allowing no evidence to be received to 
refute them.*® 


Hearsay Evidence Rule 


The hearsay evidence rule, on the other hand, concerns material 
actually introduced into evidence, but in an objectionable manner. 
The rule dates back as far as 1849, when Thorpe, C. J., wrote that ‘‘the 
formula in the old law for a witness was that he was to state what he 
had seen and heard... To state what someone else had seen and heard 
was the function of someone else and not of the witness.’’?* The ob- 
jection of the hearsay rule, then, ‘‘goes fundamentally to the point 
that something which should come in through an original witness is 
sought to be put in at second hand.’’?? The rule prohibits both oral 
testimony by witnesses of things other than what they have seen and 
heard, and the introduction of scientific books, such as encyclopedias, 
textbooks, and treatises as evidence of the facts or opinions stated 
therein.2® Indeed, no rule is more settled in the law of evidence ap- 
plicable in courts than that hearsay evidence is incompetent to establish 
any fact which is ‘‘susceptible of being proved by witnesses who speak 
from their own knowledge.’’ 2° 


Though the rule is strictly adhered to some fourteen general excep- 
tions have become recognized.2° Wigmore argues that (1) the necessity 


249A U. L. A. 111 (Supp. 1953). Section 9(4) reads: 


Agencies may take notice of judicially cognizable facts and in addition 
take notice of general, technical facts, or scientific facts within their specialized 
knowledge. Parties shall be notified . . . of the material so noticed, and they 
shall have an opportunity to contest the facts so noticed. 


Also see Federal Administrative Procedure Act, 60 Stat. 241-242 (1946), 5 
U. S. C. $ 1006(d) (1952): 


Where an agency decision rests on official notice of a material fact not 
appearing in the evidence in the record, any party shall on timely request be 
afforded an opportunity to show the contrary. 


25 E.G., Utah Construction Co. v. Berg, 65 Ariz. 285, 205, P. 2d 367 (1949); 
Los Angeles & St. Louis Ry. v. PUC, 81 Utah 286, 17 P. 2d 287 (1932). 

26 25 Ass. 18 (1349), cited in Thayer, op. cit. supra note 7 at 498. 

27 Thayer, op. cit. supra note 7 at 501. 

28 Gallagher v. Market St. R. R., 67 Cal. 13, 6 Pac. 869 (1885); Allen v. 
Boston El. R. R., 212 Mass. 191, 98 N. E. 618 (1912); 4 Jones, Commentaries on 
Evidence § 1741 (2d ed., Henderson, 1926); 1 Jones, Law of Evidence in Civil 
Cases, $298 (4th ed. 1938). ; : 

29 Queen v. Hepburn, 7 Cranch 290, 295 (U. S. 1813). This case is said to be 
the leading case on hearsay evidence in the United States. See 3 Jones, Com- 
mentaries on Evidence § 1075; 1 Jones, Law of Evidence in Civil Cases § 297. 

80 Wigmore lists these as dying declarations, statements of facts against interest, 
declarations about family history, attestation of a subscribing witness, regular 
entries in the course of business, sundry statements of deceased persons, reputa- 
tion, official statements, learned treatises, sundry commercial documents, affidavits, 
statements by a voter, declarations of mental condition, and spontaneous excla- 
mations. See 5 and 6 Wigmore, Evidence § 1420-1764. 
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of some evidence in many cases, and (2) the probability that in excep- 
tional circumstances the statement is trustworthy, are valid and suffi- 
cient reasons for the exceptions.*4 Wigmore lists as one of the excep- 
tions ‘‘learned treatises,’’ which would include the treatise offered as 
evidence in the principal case (if the hearing had been before a court), 
but only seven states recognize this exception.** Thus, it is clear that 
if the hearing were before a court, relators’ objection to the introduc- 
tion of the treatise would be well founded, on the basis of the hearsay 
rule. However, inasmuch as the hearing was before a board, the over- 
ruling of the objection was justified. For it is equally well established 
that the common-law exclusionary rules of evidence do not apply to 
administrative tribunals, absent a statute to the contrary.** Evidence 
is not inadmissible in an administrative tribunal because it would be 
objectionable in a court of law.** 

It would seem, then, that the court erred in referring to the treatise 
as both having been officially noticed and introduced as hearsay evi- 
dence, unless it meant simply to canvass all possibilities.*° Yet, the 
language of the opinion does not lend itself easily to that interpretation. 
The court says that the pamphlet was ‘‘offered in evidence’’, ** and also 
that it found ‘‘no substantial objection in the administrative [official] 
notice of the . . . treatise.’’°* Though the treatise might be considered 
the subject of either official notice or the hearsay evidence rule, it could 
not be both in the same case. If the Government counsel had desired 
that the board take official notice of the facts contained in the treatise, 
he could have so requested, offering the pamphlet as a source through 
which the board could ‘‘refresh its memory.’’ This offering would in 
no proper sense be termed the introduction of evidence.** Thus, if we 
are to accept at face value the statement by the court that the treatise 
was ‘‘offered in evidence,’’ it is difficult to reason with the court that 
the treatise was also officially noticed. 


81 Wigmore, Evidence §§ 1420-1423. _ : ; ; 
82Only Alabama and Iowa recognize this exception fully. However, Cali- 
fornia, Idaho, Montana, Nebraska and Oregon, by statute, make a limited excep- 
—. See, e.g., Ore., Comp. Laws Ann. § 2-809 (1940). See 6 Wigmore, Evidence 


88 E.g., Opp. Cotton Mills v. Adm’r, 312 U. S. 126, 155 (1941); Singh v. District 
Director, 96 F. 2d 969, 979 (9th Cir. 1938); Garson v. Steamboat Canal Co., 43 
Nev. 298, 309, 185 Pac. 801, 805 (1919). The Immigration and Nationality Act, 
— 166, 8 U. S. C. § 1101 et seq. (1952) does not provide for application of the 
rules. 

84 See cases cited in note 33 supra. P 

85 This procedure was unnecessary, however, since, once the court found that 
due process was not denied relators either by official notice of the treatise or by 
the hearsay evidence rule, the writ could not succeed. 

86 116 F. SUPP: at 746. 

871d. at 749-750. 

88 See note 11, supra. 
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The Residuum Rule 


Once the court premised that the treatise was hearsay evidence, 
it inquired whether there was sufficient competent evidence to support 
the administrative finding, thereby in effect accepting the residuum 
rule. It is questionable whether stare decisis compelled the court to 
do this. Beginning with the New York Court of Appeals in 1916,*° 
many state courts have adopted the ‘‘residuum rule’’—that even when 
an agency, by statute, is not bound by the ordinary rules of evidence, 
**still there must be a residuum of legal evidence to support the claim 
before an award can be made.’’*° In fact, the Model State Adminis- 
trative Procedure Act proposed by the Commissioners on Uniform 
Laws had adopted the rule.*1 The status of the rule in the federal 
system, on the other hand, is unclear. 

In the Federal Administrative Procedure Act,*? Congress required 
determinations to be supported by ‘‘reliable, probative, and substantial 
evidence,’’ but omitted any reference to competency.*® Supreme Court 
and court of appeals decisions can be found both affirming and rever- 
sing administrative decisions supported only by hearsay evidence.** The 
recent case of Bridges v. Wixon,* cited in the principal case as rever- 
sing a deportation order ‘‘based on hearsay evidence,’’ ** is of little aid 
in analyzing the present case for two reasons: (1) one of the chief 
factors leading to the decision was interpretation of the applicable ad- 





(1916) Matter of Carroll v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 507 
401d. at 440, 113 N. E. at 509. 

41See § 12(7) (e). 

42 60 Stat. 237 (1946), 5 U. S. C. $1001 et seq., (1952). Whether immigration 
procedures come within the purview of the Act has received much attention 
recently. In Wong Yang Sung v. McGrath, 339 U. S. 33 (1950), the Supreme 
Court held that deportation proceedings must conform to the provisions of the 
Act. In a rider to the Appropriation Act, 64 Stat. 1048 (1950) however, Congress 
negated this holding by a statutory exemption of “exclusion or expulsion of aliens” 
from the provisions of the Act. Then the Immigration and Nationality Act of 
1952, 66 Stat. 166, 8 U. S. C. § 1101 et seq., repealed the Appropriation Act rider. 
However, “other directives of the statute forge a pattern which reveals an unmis- 
takeable purpose to exempt immigration hearings from the procedural requirements 
of the Administrative Procedure Act.” Rep. Press. Comm. Imm. and Nat. 159-160 
(1953). Also see Sen. Rep. No. 1137, 82d Cong., 2d Sess. 28 (1952), which gives 
as the reason for repealing the 1950 exemption that “special procedures are 
established [in the Immigration and Nationality Act] for the weg of 
whether or not an alien is subject to exclusion or deportation . . . [which makes 
such exemption no longer necessary]”. 

43 See 60 Stat. 241 (1946), 5 U. S.C. $ 1006(c) (1952). 

44 See, e.g., Consolidated Edison Co. v. NLRB, 305 U. S. 197 (1938); U. S. 
ex rel. Vajtauer v. Comm’r., 273 U. S. 103 (1927); NLRB v. Amalgamated Meat 
Cutters & Butcher Workmen of North America, 202 F. 2d 671 (9th Cir. 1953); 
NLRB v. Bell Oil & Gas Co., 98 F. 2d 406 (5th Cir. 1938); compare NLRB v. 
Remington Rand, 94 F. 2d 862 (2d Cir.), cert. denied, 304 U. S. 576 (1938). And 
see Note, 24 Cornel i mS 583 (1939), discussing the Consolidated Edison case. 

45 326 U. S. 135 (19 
46 116 F. i at 750. 
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ministrative regulations,*? and (2) the court drew an important line 
between exclusion cases and deportation cases. The court held that, 
though the hearsay rule was frequently relaxed in alien exclusion cases, 
deportation is a much more serious proceeding, affecting men who have 
their roots ‘‘deeply fixed in this land,’’** and thus requires stricter 
rules. It is clear, then, that Bridges v. Wixon did not require the court 
in the principal case to invalidate the administrative decision. 

The court relied, however, upon Judge Learned Hand’s 1938 state- 
ment in NLRB v. Remington Rand * that hearsay may serve to support 
a finding, 


. . at least if more is not conveniently available, and if in the end 
the finding is supported by the kind of evidence on which respon- 
sible persons are accustomed to rely in serious affairs.°° 


Accordingly, the court concluded that the writ must succeed, for there 
was no showing that the author of the treatise or some similar expert 
was ‘‘not conveniently available.’’ Subsequent cases in point, however, 
east doubt on the wisdom of the court’s unhesitating reliance on Judge 
Hand’s language. In 1943, Judge Swan, who was also on the bench in 
the Remington Rand case, wrote the opinion in Ellers v. Railroad Re- 
tirement Board, in which Judge Hand concurred. In this later case, 
the administrative agency relied exclusively on hearsay evidence in the 
form of letters and reports from railroad officials. Here, too, there was 
no showing that the officials were ‘‘not conveniently available,’’ but 
Judge Swan affirmed the board’s action on the ground that the board 
may receive hearsay evidence, and, ‘‘if it is of a kind on which fair- 





47 Section 150.6(i) of the Regulations of the Immigration and Naturalization 
Service provides that: 


All statements secured from... any . person during the investigation, 
which are to be used as evidence, shall 4 taken down in writing, . . . and the 
investigating officer shall ask the person interrogated to sign the statement. . . . 
A recorded statement made by ... any .. . person during an investigation may 
be received in evidence only if the maker of such statement is unavailable or 
refuses to testify at the warrant hearing or gives testimony contradicting the 
statements made during the investigation. 

Code Fed. Regs. § 150.6 Gove. 1941). This section has been subsequently 
revoked. See 14 Fed. Reg. 5866 (1949). The current provision is found in 
8 Code Fed. Regs. $242.11 (1952), 17 Fed. Reg. 11512-11513 (1952). The 
Court interpreted this as requiring exclusion of certain unsigned and unsworn 
statements made earlier by a key witness to an inspector. The three dissenting 
justices argued forcibly that the Regulations provided “neither explicitly nor 
ar? 2 statements other than recorded statements are inadmissible”. 

. at 


48 326 U. S. at 153. 


po > hee F. 2d 862 (2d Cir.), cert. denied, 304 U. S. 576 (1938). 


t 873. 
51 132 t. 2d 636 (2d Cir. 1943). 
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minded men are accustomed to rely in serious affairs, it can support an 
administrative finding,’’ >? thus explicitly referring to Judge Hand’s 
earlier opinion. Similarly, in 1940, Judge Dobie, writing for the Fourth 
Circuit, quoted Judge Hand’s language and held that hearsay evidence 
is not sufficient, ‘‘however, ... where... it is both specifically denied 
and is substituted for direct evidence which is conveniently avail- 
able.’’ 5° It is doubtful whether Judge Dobie would have held the same 
had the evidence not been denied. In the principal case, on the con- 
trary, relators did not deny, or even attempt to refute or contradict, 
the accuracy of the information contained in the treatise, though they 
had ample opportunity to do so. 

Thus, the court, in the principal case, did not have to apply Judge 
Hand’s language in the Remington Rand case as it did. That it should 
have so held, and as a consequence sustained the writ does not seem 
entirely logical. The court upheld the writ unless the hearings were 
reopened promptly; yet, for what purpose the court desired the hear- 
ings reopened is not altogether clear. The court based its decision on 
the ground that there was no showing that the author of the treatise, 
or some similar expert, was ‘‘not conveniently available.’’ This would 
seem to imply that the court would want Dr. Weiner presented as a 
witness at the tribunal, presumably for purposes of cross-examination. 
Yet, earlier in the opinion, in its discussion of official notice, the court 
held that the due process was not denied relators by failure of the 
tribunal to produce Dr. Weiner for cross-examination, since sufficient 
opportunity for rebuttal was afforded relators.™ 


Conclusion 


The exclusionary rules of evidence are an outgrowth of trial by 
jury; they are utilized to aid untrained laymen in determining facts 
by keeping from the jury evidence that might confuse them, and preju- 
dice a litigant.®° In equity cases where this problem is not presented, 
the hearsay evidence rule is generally relaxed. The trained judge can 
listen to all the evidence available and decide fairly on the basis of the 
competent evidence alone. So it is in the administrative process, where 
experienced men are the adjudicators. The traditional rules of evidence 
were relaxed in the administrative process for purposes of convenience 
and expediency, while guaranteeing the required quantum of constitu- 
tional protection.5® Relators have not been denied that protection here. 
It is clear that the scientific facts contained in the treatise were fit 


52 Id. at 639. 

53 Martel Mills Corp. v. NLRB, 114 F. 2d 624, 629 (4th Cir. 1940). 

54116 F. Supp. at 749-750. 

55 Wigmore, “Administrative Boards: Are Jury Trial Rules of Evidence in 
Force for Their Inquiries?”, 17 Ill. L. Rev. 263 (1922). 

56 See I. C. C. v. Louisville & N. R. R., 227 U. S. 88, 93 (1913); I. C. C v. 
Baird, 194 U. S. 25, 44 (1904). 
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subjects for official notice.’ It is equally clear that were they officially 
noticed, relators were not denied due process of law, inasmuch as they 
were afforded ample opportunity for rebuttal.5* On the other hand, the 
treatise could be regarded as hearsay evidence.5® However, since Judge 
Hand’s language in the Remington Rand case has been weakened by 
subsequent cases in that court and elsewhere, there likewise appears to 
be no reason why the administrative decision should have been 
disturbed. 


57 See Beach v. Beach, 14 F. 2d. 479, 480 (D. C. Cir. 1940); Shanks v. State, 
185 Md. 437, 449, 45 A., 2d 85, 90 (1945); In re Swahn’s Will, 158 Misc. 17, 21, 285 
N. Y. Supp. 234, 238-9 (Surr. Ct. Kings County 1936); State ex rel. Walker v. 
Clark, 144 Ohio St. 305, 312-313, 58 N. E., 2d 773, 776-777 (1944). If the result 
of blood-grouping tests can be the subject of judicial notice, as these cases imply, 
then a fortiori they can likewise be officially noticed. 

58116 F. Supp. at 749 

59 See note 28 supra. 














Revised Qualifications Standards for 


Admission to Practice of Non-Lawyers 


By HonoraBLE Howarp FREAs, 
Interstate Commerce Commissioner 


It is good to see so many of you here. I had hoped to meet with 
you soon after coming to Washington but there was always something 
to prevent when the opportunity was presented. By now I feel almost 
like a veteran. In the space of a year and a half, instead of being the 
bottom man on the totem pole I find myself four notches up. 

This meeting provides an opportunity for me to express apprecia- 
tion on behalf of both Mrs. Freas and myself for having been included 
in your delightful Christmas parties of the past two years. If those 
parties are to become an institution, as they give every indication of 
doing, I can say that our American institutions are wonderful. 

One of these American institutions, the Interstate Commerce Com- 
mission, may not always and by everybody be called wonderful. In 
fact, there no doubt are some in this room who, at one time or another, 
have referred to it in other terms. But that is a healthy sign. Uni- 
versal approbation or, on the other hand, universal condemnation, are 
not ingredients that make for progress. Differing views, freely given 
and honestly received, are the hallmark of democracy in action. 


Qualifications Standards 


A recent illustration of this has been much in my mind of late. 
As you probably know, Division 1 of the Commission is charged with 
matters dealing with admissions to practice. I was made a member of 
that Division for the purpose of handling such matters. When I took 
over these new duties a major problem to be dealt with was the estab- 
lishment of a qualification standard for nonlawyer practitioners. This 
was done by issuance of the Commission’s notice of December 1, 1954, 
which set forth requisites for nonlawyer applicants to be observed on 
May 1, 1955, and thereafter. 

This was simple enough. Practitioners and the Commission 
agreed that the technical training and experience of its non-lawyer 
practitioners should be leavened with at least two years of regular 
college education. To implement this the Commission announced a 
new requirement and might have ended things at that point. That 
sort of action may have been what Winston Churchill had in mind 
when he said something to the effect that being Premier was an easier 
job during a war than in peace, because in wartime the Premier’s 
dictatorial powers freed him from a lot of customary restraints. But we 





Editor’s Note: Speech before D. C. Gaon. Washington, D. C., February 1, 
1955. Commission’s Notice of February 1, 1955. 


= = 

















FEBRUARY, 1955 405 





all know that Churchill never advocated a dictatorship as a progressive 
form of government, and action by the Commission such as the estab- 
lishment of a qualification standard is not arbitrary action in abuse of 
the authority granted it to regulate its own bar. 

The development of the qualification standard was a slow and care- 
fully considered process. First, the need for it had to be seen—and 
that too came about gradually. In the beginning anybody could repre- 
sent anybody else. There was no question as to qualifications, nor were 
there even any rules of conduct. After about forty years, things de- 
veloped in a manner that made it imperative that the Commission re- 
quire persons appearing before it to conform to standards of conduct 
expected of those appearing in the Federal Courts. This was fine as far 
as it went, but the Commission still lacked direct control of those prac- 
ticing before it. Consequently, on September 1, 1929, it established 
its bar and provided specific rules for the admission to practice of both 
lawyers and non-lawyers. 

The admission of attorneys always has been relatively easy. Before 
an attorney applies for admission to practice before the Commission 
his qualifications have been tested by an appropriate state agency. 
The responsibility for determining the qualifications of the nonlawyer 
applicant however rests with the Commission itself. The criterion is 
that the applicant ‘‘shall satisfy the Commission that he is possessed 
of the necessary legal and technical qualifications to enable him to 
render valuable service before the Commission, and that he is otherwise 
competent to advise and assist in the presentation of matters before 
the Commission.’’ 

At the inception the Commission considered a certificate by three 
registered practitioners that the applicant possessed the necessary quali- 
fications sufficient to satisfy the requirement. When it became evident 
that more information regarding the applicant was necessary, endorsers 
were required to furnish detailed statements of their personal knowledge 
of the applicant’s qualifications. But this was not wholly satisfactory 
either. An extremely cautious endorser could damn an applicant with 
faint praise while an overly enthusiastic individual could blow up the 
most limited experience into something truly marvelous. No matter 
how carefully these letters were weighed, the fact remained that the 
Commission was forced to depend to a large extent on the judgment of 
the endorsers. In cases of genuine doubt the Commission began to resort 
to written tests definitely to settle whether an applicant had the 
qualifications claimed for him. And so it came about that on January 
3, 1939, the first regularly scheduled written examination was held for 
twenty applicants. Exactly half of those applicants passed the exami- 
nation and were enrolled as registered practitioners. In a few days the 
Commission will hold its 36th examination for more than 300 appli- 
eants. How many of that number will pass the examination remains 
to be seen. Those who do pass will be admitted to practice, and the 
Commission will in effect be certifying to the public that they have 
satisfied it that they possess all the requisite qualifications to represent 
others in general practice before the Commission. 
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Contrasted with the absence originally of any prerequisites today’s 
requirements are quite substantial. Applicants are screened, their 
moral qualifications are investigated and reported, they have to have 
at least some experience in transportation, and they are required to 
demonstrate by passing a difficult test their possession of certain legal 
and technical qualifications. The Commission has spent a great deal 
of time and money, and this Association has done likewise in order 
that there might be available the necessary information on which to 
base a proper decision. And yet the notice of last December is evi- 
dence of the fact that the Commission has not been fully satisfied. 

The Commission is not expecting perfection in the quality of its 
bar, but it is constantly working to improve that quality. In this effort 
it has always had the wholehearted cooperation of the Association of 
I. C. C. Practitioners. Evidence of this interrelation is found in the 
Association’s program of education for practice. You are all familiar 
with this program, with the many fine pamphlets and books that are 
made available to both prospective and active practitioners, and with 
the Association’s outstanding ‘‘Journal’’ with material contributed 
impartially by many sources. 

With such aids and through diligent application many individuals 
have developed into excellent practitioners with little formal prepara- 
tion. How much a particular individual profits from his own prepa- 
ration for practice depends to a great extent on the type of material 
available to him and on the manner in which it is presented, coupled, of 
course, with the ability of the individual to understand and absorb the 
material. Important also is his ability to apply what he knows. 

There can be little doubt that even though an applicant has 
demonstrated that he is possessed of the required knowledge of certain 
technical and legal matters, a sound general education is an important 
aid to the proper application of this specialized knowledge, and is, in 
fact, necessary for the proper discharge of his responsibilities. It 
seemed clear also that unless adequate standards were established it 
might not be long until there would no longer be any nonlawyer 
practitioners. 

With these things in mind, the Commission, more than two years 
ago, began to consider the advisability of setting a minimum educa- 
tional level for future practitioners. In the Fall of 1952 it made a 
formal request that the Association undertake to draft a qualification 
standard which would include a minimum educational level. A Special 
Committee was appointed to comply with that request. After much 
consideration the qualification standard of December 1, 1954 was pro- 
mulgated. So you see that this was not a hurried and unconsidered 
action as some critics indicated. Nor was the matter ended with the 
issuance of the notice. The exact means of applying the qualification 
standard still had to be determined, and that is where the value of 
differing views, freely given and honestly received, becomes important. 
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Criticisms, protests, requests for clarification, approval, suggestions 
for improvement, alternative proposals, followed the notice of Decem- 
ber Ist. All of these, from whatever source received, had to be con- 
sidered before the next step could be taken. 

The qualification standard purposely was general in expression 
although specific in intent, for no matter how thoroughly you plan an 
operation of this sort you are likely to overlook some aspect in setting 
up the procedural details. When the Commission set up its Rules of 
Practice it specifically stated that an attorney at law of good moral 
character who was admitted to practice before the highest court of any 
State or Territory or the District of Columbia would be admitted to 
practice before the Commission. The qualifications to be possessed by a 
nonlawyer could not be set out specifically in the same manner, because 
there was no established yardstick by which to measure those qualifica- 
tions. Consequently it was provided that nonlawyers must ‘‘satisfy the 
Commission’’, and as you have seen, that is still the requirement al- 
though the exact method of meeting it has changed from time to time. 

And so we reach the present means of meeting this requirement— 
the notice of December 1, 1954, as revised by a notice released today. 

The revised notice just released represents a composite of thoughts 
arising in many quarters. We have benefitted by those thoughts even 
though all of them could not find a place in the notice. When one man 
says there should be no qualification standard and another says the 
standard is far too low, both views cannot be accommodated. But 
generally speaking the criticisms and suggestions received were moder- 
ate and reasonable. And I believe that the additions to the notice of 
December 1, 1954, likewise are reasonable and fair. Their purpose is 
to clarify certain portions of the standard, going from the general to the 
specific, and likewise to set forth for applicants the treatment they 
may expect their applications to receive, and finally, and probably 
most important, to provide ‘‘grandfather rights’’ for those individuals 
who in good faith and in reliance on the opportunity afforded them to 
become registered practitioners without benefit of any definite amount 
of formal education, have invested both time and money in attending 
the technical schools which help to prepare the majority of them for 
practice. 

I am sure we still haven’t satisfied everybody. I hope we have ap- 
proached that happy state. To the best of our ability we have tried 
to be fair and to consider all sides impartially. 





ADMISSION TO PRACTICE OF PERSONS WHO ARE NOT ATTORNEYS AT LAW 


In consideration of various questions arising in connection with 
the Commission’s notice of December 1, 1954, said notice is revised to 
read as follows: 

Notice 


1. Effective May 1, 1955, the following standards must be met by 
non-lawyer applicants for admission to practice: 
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Qualification Standard 


2. A minimum of two years of college, plus technical education, 
training or experience which is regarded by the Commission as the 
equivalent of two additional years of college education in equipping 
the applicant for practice before the Commission, plus an examination 
sufficiently comprehensive to test the applicant as to his experience 
in the field of transportation and his knowledge of the principles of 
regulation, the laws governing it, the economic principles underlying it, 
the Commission’s Rules of Practice and the Canons of Ethics of the 
Association of Interstate Commerce Commission Practitioners. In ex- 
ceptional cases where study and training are shown to be the equivalent 
of the foregoing standards, an applicant may be admitted to the exami- 
nation if he can sustain the burden of so proving. An order of the 
Commission shall be required in such exceptional cases. 

3. The phrase ‘‘a minimum of two years of college’’ means the 
receipt of either 60 semester credits or approximately 1,000 scheduled 
class hours or periods for the successful completion of courses of study 
whether taken in residence or not. The word ‘‘college’’ means any 
educational institution authorized by law to confer the degree of 
Bachelor of Arts or of Science or an equivalent Bachelor degree, or a 
‘‘Junior College’’ whose credits are accepted at full value by such 
*“College’’. 

Application 


4. Upon the effective date of this notice, applicants’ statements 
of college education must be supported by transcripts of record attached 
to the original of the application. 


Examination 


5. When an application meets the foregoing standard, a copy will 
be referred to a Regional Committee of the Association of Interstate 
Commerce Commission Practitioners for report to the Commission as 
to the general standing of the applicant. Inquiry also will be made of 
the sponsors as to their knowledge of the applicant’s legal and technical 
qualifications as contemplated by the Commission’s General Rules of 
Practice. If the applicant’s standing is found to be good, then he will 
be considered eligible to take the examination. 

6. Examinations are conducted twice a year—on the second Tues- 
day in February and July of each year. Applications may be filed at 
any time. Those filed from December 1 to April 30, both inclusive, will 
be considered for the July examination. Applications filed from De- 
cember 1, 1954 to April 30, 1955, both inclusive, will be considered for 
the July 1955 examination unless applicant makes a timely request 
for postponement of his first examination to a future date for the pur- 
pose of permitting him to complete his preparation. Applications filed 
from May 1 to November 30, both inclusive, will be considered for the 
February examination. Within the meaning of this notice, applications 
will not be considered as filed until they are complete in all respects and 
ready for processing. 





































FEBRUARY, 1955 409 








7. Examinations will be conducted in selected cities where offices 
of the Bureau of Motor Carriers are located. Notice of the time and 
place to appear for examination will be mailed to qualifying applicants 
approximately thirty days prior to the date of the examination at which 
they will be expected to appear. An applicant who, without good cause 
shown to the Commission, fails to appear for examination when notified, 
is considered to have abandoned his application but without prejudice 
to his filing a new application. 

8. Applicants who are unsuccessful in three attempts to pass the 
examination will be expected to withdraw their applications. 

9. If the applicant so desires, an application filed from December 
1, 1954 to April 30, 1955, both inclusive, will be continued in force and 
considered as active (and not subject to the Qualification Standard) 
until (a) the applicant is admitted to practice, or (b) until he has 
failed the examination three times, or (ce) until February 28, 1957, 
whichever event occurs first. 

10. Applications once disposed of, with filing fee refunded, will 
not be reinstated at any time for the purpose of avoiding the pro- 
visions of the Qualification Standard. 


Editor’s Note: See: I. C. C. Practitioners’ Journal, Dec., 1954, pp. 212-13 for 
Commission’s Notice of December 12, 1954. 








LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 
Chairman, Memorials Committee 


Norman W. Applegarth, Allen, Haas and Selander, 1726 Dime 
Bldg., Detroit, Michigan. (7-24-54) 


Charles H. Baker, Attorney-at-Law, Transportation Building, 
Washington, D. C. (1-30-55) 














Excerpts from the 68th Annual Report 
of the I. C. C. 


The Interstate Commerce Commission has released its 68th Annual 
Report, which consists of 189 pages. As usual, it is a very comprehen- 
sive report dealing with all matters coming within the jurisdiction of 
the Commission and goes into considerable detail with respect to its 
various Bureaus and activities. 

There are a number of subjects of special importance to those who 
practice before the Commission, and these items are printed below for 
the information of our members: 


Reorganization and Management Improvement 
in the Commission 


During the year we made several major revisions and realinements 
in our organizational structure and introduced a number of important 
management improvements, all of which resulted in increased efficiency 
and greater production. Other important management projects, now 
under way, are expected to accomplish far-reaching effects in terms of 
future economies and improved operations. 

Organizational changes.—Using the Wolf report as a guide, careful 
studies were made of the major bureaus and offices to determine the 
specific organizational changes which would be most advantageous and 
feasible. The organizational changes which resulted from the studies 
have had the effect of reducing the number of separate bureaus from 
15 to 9 as of October 31, 1954. The major changes include: 

1. Division 1, formerly titled the ‘‘ Administrative Division,’’ be- 
came the ‘‘Records and Investigations Division,’’ with most of its ad- 
ministrative burdens shifted to the Office of the Managing Director. 

2. Consolidation of the Bureau of Accounts and Cost Finding and 
the Bureau of Valuation into a new Bureau of Accounts, Cost Finding 
and Valuation. The consolidation of all accounting, cost-finding and 
valuation activities in one bureau produced immediate savings in ad- 
ministrative salaries and improved utilization of space, equipment, 
supplies, et cetera. In the future, further increased efficiency is ex- 
pected to result from the more effective use of personnel, particularly 
in the field. 

3. Consolidation of the Bureaus of Locomotive Inspection, Safety 
and Service into a new Bureau of Safety and Service. As an immediate 
result, the related field inspection programs of the three former bureaus 
were brought under the coordinated direction of a single director, and 
the Bureau is now undertaking the consolidation of its supplies, files, 
and housekeeping activities. As a result of this latter activity, a better 
distribution of equipment among the field staff has occurred and the 
Bureau is now preparing an improved activity report. Future econo- 
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mies of a significant character are anticipated but must await relaxation 
of certain appropriation and legislative requirements. In this connec- 
tion, on February 18, 1954, we submitted a draft of a proposed bill to 
amend the Locomotive Inspection Act to the House and Senate Commit- 
tees on Interstate and Foreign Commerce. As S. 3059, the bill was 
introduced in the Senate on March 3, 1954. Although hearings were 
held by the Senate committee, no action was taken by the Senate, nor 
was the proposed bill introduced in the House. 

Such an amendment is necessary in order for the Commission to 
realize fully the advantages of consolidating these three bureaus. 

At the present time, inspectors operating under the Locomotive 
Inspection Act visit railroad yards and enginehouses to inspect loco- 
motives and tenders, including their appurtenances, such as brakes, 
signal devices, and safety appliances. At the same time, other Com- 
mission inspectors may visit the same yards and inspect the safety 
appliances and brakes of train cars and locomotives. Such duplicated 
inspection of locomotives, sometimes on the same day, is wasteful and 
has brought objection from the railroads. 

To achieve maximum efficiency, we should be free to utilize our 
personnel to perform all functions for which they are qualified and 
which are consistent with their duties, and not be restricted to using 
employees for only a part of one type or phase of work. An amend- 
ment such as that recommended would allow greater flexibility in the 
assignment of employees and remove present cumbersome restrictions 
as to geographical divisions or districts. Such an amendment would 
also permit more effective use of travel funds through greater utiliza- 
tion of available personnel to perform all of the safety functions with 
which we are charged. 

Such an amendment would effect the changes necessary to carry 
out the pertinent recommendations of the Wolf report, which con- 
gressional committees have strongly advised us to follow, and would 
make for increased efficiency and economy. 

The President requested the Congress to approve one appropriation 
for the Commission for 1955, but this request was disapproved; in lieu 
thereof separate appropriations for general expenses, railroad safety 
and locomotive inspection were continued. We have recommended one 
appropriation for the fiscal year 1956. 

4. Consolidation of the Bureaus of Traffic and Informal Cases into 
a Bureau of Rates, Tariffs and Informal Cases. As an immediate 
result, a more efficient handling of correspondence and a better co- 
ordination of views and interpretations occurred, both of which lead to 
more consistent and reliable decisions. 

5. The establishment of the Bureau of Inquiry and Compliance 
comprised of the former Bureau of Inquiry and the Section of Law and 
Enforcement of the Bureau of Law. The immediate effect of this con- 
solidation was to locate in one bureau all activities directed to prosecut- 
ing for violations of the acts under jurisdiction of the Commission. 
Further, by joining the staffs of the two units, increased efficiency 
through interchangeability of personnel has been made possible and 
is in progress. 
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6. Transfer of the Library and the Section of Indices from the 
Bureau of Law to the Office of the Secretary and combination of the 
Section of Indices and the Unit of Annotations into one section. 

7. Simultaneously with the organizational changes described under 
points 5 and 6 above, the Bureau of Law was retitled Office of the 
General Counsel. One of the purposes of the above-mentioned changes 
was to separate compliance and prosecution activities from the general 
advisory and other functions of the Office of the General Counsel to 
conform strictly with the Administrative Procedure Act. 

Management improvements.—The more significant management im- 
provements effected during the year include: 

1. Suspension of reporting for the nearly 300 class II and class 
III railroads of data covering valuation of new construction, improve- 
ments and retirements of property. The cessation of this valuation 
activity was considered necessary in order that greater emphasis could 
be placed on other activities. In addition, a simplified valuation order 
procedure for pipelines was adopted, lessening our work without det- 
riment to the rights of interested parties. 

2. Concurrently with the organizational consolidations listed above, 
a number of consolidations of office space were accomplished which 
resulted in locating personnel performing related functions in adjacent 
areas and in making it easier for the public to contact appropriate 
officials. During the year, the program to consolidate our field offices in 
one location in each city where we have offices was accelerated. 

3. As a result of the assignment of additional personnel and im- 
provement in management planning and supervision in the Section of 
Complaints, Bureau of Motor Carriers, increases in production have 
been achieved. 

4. Publication in the Federal Register of motor carrier operating 
and transfer authority applications was begun and has proved to be a 
far better system for service on all interested persons. Although the 
new procedure results in some increased personnel cost to us, the 
carriers and their attorneys are relieved of a considerable amount of 
work which they formerly had to undertake when notifying the inter- 
ested persons of their applications. 

5. The Commission’s employee incentive awards program under- 
went a considerable revitalization. During the fiscal year 1954 the 
number of employee suggestions submitted increased by 81 percent, and 
the estimated amount of tangible savings increased from $400 in 1953 
to $4,625 in 1954. 

6. Increased production in the Section of Stenography and a re- 
duction of typing backlog were achieved through increasing the staff of 
that section and increasing the production of individual typists. 

7. As a result of surveys made by dictating machine manufac- 
turers it was determined that examiners’ production could be increased 
through the use of dictating machine equipment. We purchased addi- 
tional dictating machines and increased the number of dictating machine 
transcribers in the Section of Stenography in order to realize this ad- 
vantage. 
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8. In order to be constantly apprised of the status of the work and 
backlogs throughout the Commission, production information contained 
in activity reports submitted by all bureaus is now being charted 
monthly. These charts are designed to provide immediate warning 
signals with respect to serious backlogs wherever they may occur and 
indicate significant trends of production. 

Greater efficiency in carrying out administrative responsibilities has 
been effected by delegations to the Managing Director who in turn has 
delegated to the Personnel Director, the Budget Officer, and the Pur- 
chasing Agent, certain responsibilities for taking administrative actions 
within well-defined limits of authority. 

10. A further delegation of authority, effective November 16, 1953, 
was accomplished through the creation of the Motor Carrier Board. 
Since its inception, the board has served to lighten the caseload of 
division 5 Commissioners. 

11. A large number of procedural improvements with regard to 
work flow and use of forms; improved budgetary control over personal 
services and travel expenditures; numerous adjustments in the field of 
employee utilization and staffing; and clarification of duties of officials 
and employees were accomplished. When taken together, these changes 
resulted in substantial savings in personnel, funds, and other resources, 
and achieved a more rapid execution of the work. 

12. Increased use of procedural improvements. 

Every effort is being made to absorb increases in workloads, and 
to reduce backlogs within available appropriations, through the most 
effective use of men, money, and materials and through management 
and organizational improvements. 

Progressive reductions in personnel have resulted in the progressive 
adoption of possibly too many shorteut procedures. They have also 
caused serious delays in production of work, and inadequate considera- 
tion of many important matters. As a result, there has been a growing 
number of complaints that much of our work done is inadequately 
analyzed or reviewed, e.g., inadequate review of tariff publications. In 
the case of the work of the various types of railroad safety inspectors 
and locomotive inspectors, funds available for travel are insufficient 
and the most effective use of this type of personnel is not possible. 
Safety inspection and investigation cannot be deferred without the in- 
tended benefits being lost for the time being. 

The appropriations for general expenses’ for each fiscal year be- 
ginning with 1940; the estimated cost of congressional salary increases 
from 1946 to 1955, both inclusive; and the amount available for other 
than estimated congressional salary increases and the overtime pay- 
ments made during the fiscal years 1943 to 1946, inclusive, when the 
administrative workweek was in excess of 40 hours, are as follows: 





7Includes former appropriations general administrative expenses, regulating 
accounts, valuation of property of carriers, and motor transport regulations, con- 
ett —_— July 1, 1946, and printing and binding, consolidated effective 
uly 1, . 
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: Amount avail- 
Overtime pay able for other 








Estimated under Public than estimated 

cost of con- Law 821, 77th congressionai 
gressional Cong., and salary in- 

: Total appro- _— salary Public Law creases and 

Fiscal year priation increases 49, 78th Cong. overtime pay 
EERE ee mares $7,867,000 $7,867,000 
See 7,968,550 —_—_— —— 7,968,550 
Sid atatscmasics 8,104,940 — ——— 8,104,940 
| 8,152,142 — $511,317 7,640,825 
_. Saas 7,605,000 — 935,363 6,669,637 
 _ ae 7,499,700 — 890,409 6,609,291 
ESSE 7,410,338 $748,396 98,940 6,563,002 
SS 9,043,100 1,588,974 — 7,454,126 
EER 9,200,000 1,577,459 ——- 7,622,541 
, Se 9,710,317 2,185,360 —_——— 7,524,957 
| Se: 9,761,700 2,324,025 —_—— 7,437,675 
ee 9,718,600 2,315,841 — 7,402,759 
SSS 9,479,935 2,786,107 — 6,693,828 
eee 9,319,500 2,722,490 ——- 6,597,010 
| SS 9,600,000 2,711,521 — 6,888,479 
MRE a 9,816,000 2,752,189 —— 17,063,811 





1 Estimated. 


The estimated cost of pay increases authorized by public laws 
since 1946 will absorb $2,752,189 of the appropriation of $9,816,000 
for general expenses for 1955. The appropriation for general expenses 
in 1946 was $7,410,338. The average employment in 1946 was 1,839.3. 
The average employment estimated for 1955 is 1,641.4. 

The average employment maintained out of the appropriation for 
general expenses for each fiscal year since 1940 is as follows: 


LEE 2,439.9 Year 1948.00 eee . 2,011.1 
OS, a ae SS. ane 1,978.8 
SS ee ere I oc cacaccacssavienesoisnerevieasine 1,920.0 
Saas SS 2 ea 1,833.7 
eae Sf 4. 2 1,662.0 
J eae So ee 8 Sa 1,625.0 
eae RI I I oa cacscesscciessvsavesosscsosninsesasesce 1,617.3 
_ eae — a 2. Se Ra 1 1,641.4 





1 Estimated. 


The railroad safety appropriation for the fiscal year 1952 was 
$1,037,000. The 1955 appropriation is $974,500. The appropriation 
for locomotive inspection for the fiscal year 1952 was $747,100. The 
1955 appropriation is $709,500. 


Boards of Employees 


In our last annual report we described the functions of the three 
boards of employees which had been created under authority of section 
17(2) of the Interstate Commerce Act. Two of these boards—the Board 
of Suspension and the Fourth Section Board—had performed their 
designated duties for approximately a year during the period covered 
by that report. The other board—the Motor Carrier Board—began 
functioning on November 16, 1953. 
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The three boards have the power to make initial decisions in speci- 
fied cases. 

These boards have handled relatively heavy volumes of work and 
have been of great assistance to us in meeting our various responsibili- 
ties under the law. No criticism of their work has been registered with 
us. Their establishment seems to have been accepted by the interested 
public as a necessary innovation in our system of regulation. 


In our 67th Annual Report, we referred to hearing examiner liti- 
gation and also noted that studies were currently being conducted by 
the President’s Conference on Administrative Procedure concerning 
the status of hearing examiners, and particularly whether their per- 
sonal supervision should be transferred from the Civil Service Com- 
mission to some administrative office within the Federal judiciary 
system. This last proposal now seems to have crystallized into a recom- 
mendation by one-half of the members of the Conference’s Committee 
on Hearing Examiners that there be created an Office of Administrative 
Procedure, an independent agency invested with responsibility for re- 
eruiting, qualifying, and maintaining a list of currently qualified 
hearing officer candidates and overseeing compensation, tenure, and 
retirement. The proposed office would take over the functions and re- 
sponsibilities now performed by the Civil Service Commission in con- 
nection with hearing officers under the provisions of section 11 of the 
Administrative Procedure Act. This proposed office would also study 
procedures, initiate cooperative efforts among agencies for the adoption 
of uniform Rules of Practice and Procedure, collect facts and statistics, 
and assist agencies in the improvement of their administrative processes. 

The proposals regarding hearing examiners are still obviously not 
in final shape, but in view of the interest in the problem shown by the 
President’s Conference, the Hoover Commission, and the American Bar 
Association, it seems not inappropriate for this Commission to express its 
views on some of these problems. 

It will be found that most of the criticism that from time to time 
has been made of the way in which the Civil Service Commission has 
discharged its responsibilities is due to the original delays in assuming 
a new function. Improved and modified procedures of the Civil Service 
Commission seem to obviate most of the grounds of this criticism. The 
merit system has been administered by the Civil Service Commission 
for many years and we see no reason for relieving it of this responsi- 
bility as to one quite small group of Federal employees—the hearing 
officers. In this respect we agree with the report of the other half of 
the Conference Committee on Hearing Officers that the administration 
of the hearing examiner program be continued by the Civil Service 
Commission. 

In the discussions concerning this problem, it is frequently urged 
that «mendments to the Administrative Procedure Act are needed in 
order to strengthen the independence of the hearing examiner. In 
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considering this claim, the record of the Interstate Commerce Commis- 
sion in this connection is worth giving attention to. From 1906 on, 
a series of amendments and additions to the original Act to Regulate 
Commerce imposed upon this Commission greatly increased responsi- 
bilities and necessarily increased the volume of work the Commission 
had to handle. Early in 1907, in order to deal with the greatly in- 
creased number of proceedings before it, the Commission turned to the 
use of examiners under authority given it by Congress From the begin- 
ning, the examiners applied our basic policy that all parties to pro- 
ceedings heard or conducted by examiners should receive due process of 
law in all matters of procedure. It is our understanding that no deci- 
sion of ours was ever set aside in the courts on the plea that we had 
failed to accord due process of law to litigants before us. In a word, 
the requirements of the Administrative Procedure Act, designed to en- 
force application of the principles of due process to administrative 
hearings, merely embody the long-established practice of this Commis- 
sion and its examiners. As a result, the Administrative Procedure 
Act did not require any material change in our methods of conducting 
administrative hearings through the use of examiners. 

Since the examiners employed by us are performing part of our 
work of regulating transportation in the public interest, the responsi- 
bility for which is placed upon us by the Interstate Commerce Act, 
any move toward separating the examiners from our organization and 
establishing them as a separate agency under the supervision of and 
responsible to persons other than this Commission will, in our opinion, 
not be conducive to obtaining the results required by the Interstate 
Commerce Act. 

Notwithstanding the decision of the Supreme Court of the United 
States, in Ramspeck v. Federal Trial Examiners Conference, 345 U. S. 
128, that the requirement of section 11 of the Administrative Procedure 
Act for the assignment of cases does not require that examiners be 
assigned cases in mechanical rotation without regard to difficulty or 
complexity or experience or competence of examiners, the proposal is 
again advanced that all types and kinds of cases should be assigned to 
examiners in strict mechanical rotation. We long have had various 
corps of examiners who specialize in various types of work. This has 
been found necessary because of the varied subject matter of proceed- 
ings conducted by us and the differing abilities and qualifications of 
examiners. It is most desirable that we have the benefit of such speciali- 
zation. We are directed by Congress to conduct hearings at places 
throughout the country convenient to the parties. In order to comply 
with this requirement, make more efficient use of the time of examiners, 
and avoid extremely excessive travel cost, it is necessary and desirable 
to assign groups of cases comprising an itinerary to a particular ex- 
aminer, rather than to assign individual cases in succession. Assign- 
ment of all proceedings by mechanical rotation would either render 
impossible reasonable compliance with the requirements of the act or 
would so slow down our productivity as to produce results which the 
public would not accept. 
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Our record shows that no pressure has ever been applied by us on 
particular examiners as to how they should decide or recommend 
decision in a case before them. The independence of the examiner 
has been always preserved and maintained. At the same time the 
Commission must deal with an immense volume of work and, therefore, 
must possess managerial authority over the assignment of cases and the 
selection of the examiners to hear them. In no other way can we obtain 
the efficient results that will satisfy the responsibility this Commission 
must meet. 

Admissions to Practice 


There were 957 applicants admitted to practice during the period 
which ended October 31, 1954. Of this number, 528, or 55.2 percent, 
were members of the bar of the highest court of their respective States. 
The remaining 429, or 44.8 percent, were nonlawyers who were admitted 
upon successful completion of the written examination which we conduct 
twice each year. 

During the past year, 632 nonlawyers took the written examination, 
and of this number 409, or 64.7 percent, passed. This continues the 
upward trend in recent years of the number taking the examination 
but marks a decrease below the two next preceding years of approxi- 
mately 14.9 percentage points in the proportion of those who were 
successful. 

The total number of persons admitted to practice since our bar was 
established on September 1, 1929, is 23,507. Of these, 16,210, or 69 per- 
cent, were admitted as attorneys, while 7,297, or 31 percent, were ad- 
mitted as nonlawyers. 

An important accomplishment can be credited directly to the Com- 
mission’s examination for admission to practice. It has furnished in- 
centive to individuals employed in traffic and transportation throughout 
the country to prepare themselves for a career in transportation and/or 
practice before the Commission. This better training of the individuals 
engaged in the field of traffic and transportation promotes better under- 
standing all around, to the benefit of industry, transportation, the Com- 
mission, and the general public. 

The examination has resulted during recent years in more wide- 
spread interest in acquiring education in the field of transportation. 
Only 5 years ago, of 440 applicants examined during 1949, 56 percent 
were concentrated in one large metropolitan area. In contrast we find 
that of the 632 applicants examined during 1954, only 17 percent were 
from that same area. 

Fees For Services 


During the current year, pursuant to the provisions of title V of 
the Independent Offices Appropriation Act, 1952 (Public Law 137, 82d 
Cong., 65 Stat. 268 (290) 5 U. S. C. 140) and Bureau of the Budget 
Circular No. A-25, dated November 5, 1953, issued to implement the 
provisions of Title V, ‘‘Fees and Charges,’’ we instituted a proposed 
rulemaking proceeding proposing the establishment of a schedule of 
fees for licensing and related activities The proposed rules provided 
for a schedule of fees to accompany various applications filed with us 
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under the provisions of the Interstate Commerce Act and the Bank- 
ruptcy Act for any license, permit, certificate, exemption, or similar 
form of authority. Interested parties were afforded an opportunity 
to participate in the rulemaking through the submission of written data, 
views, or arguments on or before March 31, 1954. Upon consideration 
of requests for extension of time made by interested parties, the period 
within which to submit written data, views or arguments concerning 
the proposed rules was extended to May 15, 1954. In the meantime, on 
April 19, 1954, we announced that because of probable congressional 
hearings on the subject, this rulemaking proceeding had been suspended 
until July 1, 1955. Also during the current year, pursuant to the pro- 
visions of Bureau of the Budget Circular No. A-28, dated January 23, 
1954, issued to implement title V of the Independent Offices Appropria- 
tion Act, 1952, we revised our schedule of fees for copying, certifica- 
tion and services in connection therewith. The revised schedule became 
effective June 15, 1954. An estimated increase of approximately $5,000 
in annual income resulting from the revised schedule of fees is antici- 
pated for the fiscal year 1955. 

As reported in our 66th Annual Report, in accordance with the 
language contained in the Independent Offices Appropriation Act, 1952, 
under title V, we provided in our rules and regulations for the collec- 
tion of fees for the service performed in recording documents, and the 
keeping of records in connection therewith, for carrying out the provi- 
sions for recordation of documents under section 20c of the Interstate 
Commerce Act. During the fiscal year 1954, $12,140 in fees was col- 
lected under these rules and regulations. 


Work of the Committee on Legislation and Rules 


The Committee on Legislation and Rules responded to 69 requests 
from committee chairmen and other members of the 83rd Congress, 
second session, for reports on bills having a bearing on our administra- 
tive functions, making a total of 193 such reports submitted during the 
two sessions. It also submitted six reports to the Bureau of the Budget 
concerning legislative matters upon which that Bureau sought our views. 
In addition, members of the Commission and its staff appeared on 
various occasions before congressional committees at their request for 
participation in hearings on pending bills. 

The committee also has under consideration a proposed revision of 
the Commission’s General Rules of Practice. On August 8, 1952, the 
Commission issued a public notice stating that, at the request of the 
Association of Interstate Commerce Commission Practitioners, it was 
reopening Ex Parte No. 55, the proceeding in which the present Rules 
of Practice were prescribed, for the purpose of considering a possible 
revision of the rules, and invited the submission of proposed changes. 
The committee, which is directing the study with the assistance of a 
staff committee and in collaboration with committees from the Practi- 
tioners’ Association and the Motor Carrier Lawyers Association, has 
received, collated, and summarized suggestions from individuals and 
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interested associations. The committees from those associations have 
also received many suggestions which are being analyzed and collated. 

The study is being conducted with a view toward possible revision 
of our rules to simplify the procedure and to expedite the disposition 
of proceedings before the Commission, in the light of the Administrative 
Procedure Act, the Federal Rules of Civil Procedure, and the rules of 
other agencies. 

It has appeared desirable to make some changes in the rules with- 
out awaiting the outcome of the completed study. Since our last report, 
rule 42(b) has been amended to change the time within which protests 
against, and prayers for suspension of, tariffs or schedules must be 
filed, and rule 71 has been revised and amended so as to specifically 
condemn certain practitioner conduct at hearings before the Commis- 
sion and provide penalties therefor. An addition and an amendment 
were also made to rule 101 respecting petitions for reconsideration of 
appellate division decisions on review of decisions by boards of em- 
ployees. In addition, the Commission issued a public notice on May 
17, 1954, stating that it proposed to adopt two rules, under specified 
sections of the act, which would supplement the rules of practice govern- 
ing participation by associations of carriers and freight forwarders in 
proceedings before the Commission, and invited anyone who so desired 
to make representations in favor of or in opposition thereto. This 
matter attracted widespread interest, as evidenced by the more than 100 
responses received from various associations, corporations, conferences, 
councils, carriers, and individuals. 

Also, during the past year, special rules of practice were prescribed 
by the Commission governing the giving of notice by publication, and 
other procedural matters, in certain types of motor-carrier proceedings, 
and rule (c) of the Special Rules of Practice Governing the Procedure 
of the Board of Suspension and Fourth Section Board was amended to 
change the time for filing petitions for reconsideration by an appellate 
division of a Board of Suspension decision declining to suspend a pro- 
posed tariff or schedule. 

In June 1953, the President appointed the President’s Conference 
on Administrative Procedure for the purpose of attaining, among other 
things, substantially the same objectives as our study, but on a much 
broader scale. A member of the Commission and a member of the rules 
committee of the Practitioners’ Association were appointed as members 
of that conference and are actively participating in its work. The work 
of the conference in this connection progressed during the year to a 
stage where a report is nearing completion. Because of the comprehen- 
sive nature of this undertaking by the conference, it may be desirable to 
make further changes in our rules when the results of its study are 
finally announced. 

Legislative Recommendations 


1. We recommend that section 1 be amended so as to make the 
car-service provisions therein applicable to express companies. 

2. We recommend that section 1 (15) be amended so as to authorize 
the Commission thereunder to determine the compensation to be paid 
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and other terms of any contract, agreement, or arrangement for the 
use of any locomotive, car, or other vehicle not owned by the carrier 
using it (and whether or not owned by another carrier). 

3. We recommend that section 15 (13) be amended so as to prohibit 
the payment of allowances to shippers for performance of their spotting 
service at industrial plants except by and with our approval in each 
individual instance. 

4. We recommend that section 20 (6) be amended so as to make 
it applicable to persons who furnish locomotives to carriers subject to 
part I of the act. 

5. We recommend that section 20a (2) requiring authorization by 
the Commission of the issuance of securities by certain common carriers 
and other corporations, be amended by including any contract for the 
purchase or lease of equipment not to be fully performed within 1 year 
from the date of the contract. 

6. We recommend that section 20a (12) be amended so as to permit 
more extensive use of competitive bidding in the marketing of securities. 

7. We recommend that section 20b be amended so as to permit con- 
trolled or controlling stockholders of a railroad corporation which is 
undergoing voluntary modification or alteration under that section to 
register their assent to such modification or alteration, subject to the 
power of the Commission to increase the prescribed percentage of as- 
sents required in such classes for approval of a proposed plan as it may 
deem just and reasonable in the light of the circumstances presented in 
the particular case. We also recommend certain minor amendments to 
paragraphs (2) and (3) of section 20b described in the section of this 
report entitled ‘‘ Voluntary Reorganizations,’’ page 46. 

8. We recommend that section 22 be amended so as to enable the 
United States and the carriers to bargain as to rates on a firm and de- 
pendable basis. 

9. We recommend that part III of the act be amended by adding 
after section 312 a new section (312a) containing provisions for revoca- 
tion of water-carrier certificates or permits. 

10. We recommend that section 402 (b) (2) be amended so as to 
terminate the exemption of freight forwarders of used household goods. 

11. We recommend that section 402 (c) be amended to make the 
exemption of shippers’ associations and shippers’ agents revocable by 
this Commission where it is found that the operation under considera- 
tion is not that of a bona fide association or agent as defined in that 
section. 

12. We recommend that section 410 be amended so as to require 
the obtaining of a certificate of public convenience and necessity as a 
prerequisite to engaging in service as a freight forwarder. 

13. We recommend that section 411 be amended to provide for the 
regulation of consolidations, mergers, and acquisitions of control of 
freight forwarders. ; 

14. We recommend that section 411 (c) be amended so as to permit 
departures therefrom upon a showing that neither public nor private 
interests will be adversely affected thereby. 
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15. We recommend amendments adding new provisions which 
would make a common carrier by motor vehicle and freight forwarders 
liable for the payment of damages in reparation awards to persons 
injured by them through violations of the act. 

16. We recommend that the Commission be given emergency 
powers with respect to service by motor carriers and water carriers 
such as it now has with respect to car service by rail carriers. 

17. We recommend that the Federal statutes commonly known as 
the Transportation of Explosives Act (18 U. 8S. C., sees. 831-835) be 
completely rewritten in the light of important developments relating 
to this subject which have occurred in the 32 years since the last re- 
vision of these statutes, and in this connection recommend that they be 
amended so as to include specifically radioactive materials. 

18. We recommend that chapter 157, title 28 of the United States 
Code entitled ‘‘Judiciary and Judicial Procedure,’’ be amended so as 
to provide that suits brought to set aside Commission orders be brought 
against the Commission instead of the United States, with the Govern- 
ment, through the Attorney General, being given the right to intervene, 
or, if not so amended, that chapter 155 thereof be amended so as to 
require that in suits to set aside Commission orders, copies of the com- 
plaint be served upon the Secretary of the Commission. 

19. We recommend that section 409 be amended so as to (1) place 
the burden of proof on the parties to contracts between freight for- 
warders and common carriers by motor vehicle subject to part ITI of 
the act for the transportation of freight when such contracts are called 
into question, (2) prohibit such contracts at compensation lower than 
the motor carrier’s tariff rates in all cases where the line-haul transpor- 
tation is for a total distance of 450 miles or more, and (3) provide 
penalties for the offer, grant, giving, solicitation, acceptance, or receipt 
of any rebate, concession, or discrimination resulting from the trans- 
portation of property at compensation less than that specified in such 
contract. 

20. We recommend that the Locomotive Inspection Act (45 
U. 8. C., sees. 22-34) be amended so as to eliminate the provisions 
relating to the appointment of the director and assistant directors of 
locomotive inspection, and the detailed requirements relating to the 
employment of inspectors. We also recommend elimination of the 
oath requirement in inspection reports. 

21. We recommend that section 10 of the Clayton Antitrust Act 
(15 U. S. C., see. 20) be amended so as to exempt therefrom transactions 
between parent corporations and their wholly owned subsidiaries. 














Top Notch Agency 


By Wizsur LaRog, Jr. 
To The Editor, The Wall Street Journal 


There is no administrative agency in Washington that has been 
more diligent or more faithful in protecting the public interest than 
the Interstate Commerce Commission. For some years there has been 
a@ movement, now accelerated, to establish a Secretary of Transportation 
in the Cabinet in the hope that such a move would ‘‘clip the wings’’ of 
the Commission. 

In railroad circles there has been criticism of the I. C. C. for taking 
many months to decide an important horizontal rate increase case, but 
it must not be overlooked that such cases involve literally hundreds of 
millions of dollars to the shipping public, and the Commission feels that 
such enormously increased costs should not be saddled on the shipping 
public without careful investigation. How would the public be pro- 
tected by letting railroads increase rates as they please? 

There is, of course, an important Constitutional issue involved 
here, namely, whether the regulation of transportation is to be in the 
hands of an agency of Congress or whether it is to be in the hands of an 
agency of the White House. There was a dramatic incident some years 
back when President Franklin D. Roosevelt requested the I. C. C. to 
route its recommendations to Congress via the White House. The Com- 
mission had the courage to tell FDR that it was an agency of Congress 
and as such it regretted its inability to route anything through the 
White House. I have long admired the Commission for this courageous 
action. 

Another question is whether issues involving huge sums of money 
and the whole shipping public are to be adjudicated by a careful agency 
which operates along quasi-judicial lines, with full hearing, or whether 
we are to have a Cabinet officer who is friendly to the railroads, with the 
result that extremely important issues are decided by a snap of the 
Executive finger. 

The public is better protected if the agency in charge of railroad 
regulation is in reality the agency of Congress. To transfer important 
regulatory powers to a member of the Cabinet is to get this very im- 
portant matter closer and closer to politics. 





1. C. C. SECRETARY GEORGE W. LAIRD TO RETIRE 


Mr. George W. Laird, Secretary of the Interstate Commerce Commis- 
sion, has chosen to retire effective February 28. 

Mr. Laird, a native of New Jersey, received his first appointment 
to the Commission’s staff in November 1910. After experience in 
various posts in the Commission he was appointed Assistant Secretary 
in 1936. Upon the retirement in 1952 of W. P. Bartel, who had been 
Secretary of the Commission for 15 years, Mr. Laird was named Acting 
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Secretary for a short period. In Octonver 1953 he was selected as the 
fifth man to serve as Secretary of the Commission in its 67-year history. 





I. C. C. BUDGET 


President Eisenhower, in his budget message to Congress, recom- 
mended that the Interstate Commerce Commission be provided with 
$11,979,000 to meet its expenses during the fiscal year. The proposal 
would increase the annual appropriation of the Commission by $305,000 
‘primarily to improve carriers’ compliance with operating rights, safety 
regulations and accounting requirements.”’ 

The President included in the Commission’s budget $125,000 for 
‘‘defense mobilization’’ activities. There is presently provided $157,810 
for these activities which are carried on under the Commissioner in 
charge of the Bureau of Service. 





MR. GERALD W. COLLINS TO U. S. CHAMBER OF COMMERCE 


Mr. Gerald W. Collins, Director of the Transportation Division of 
the Los Angeles Chamber of Commerce since 1951, has been appointed 
manager of the transportation and communications department of the 
United States Chamber of Commerce. He succeeds Harold F. Ham- 
mond who recently became executive vice president of the Transporta- 
tion Association of America. 

Mr. Collins, 35, is a native of Canon City, Colo. From 1941 to 
1951, except for 33 months spent with the Army Air Force as a pilot, 
Mr. Collins served as a transportation rate expert with the California 
Public Utilities Commission. As director of the transportation division 
of the Los Angeles Chamber of Commerce, he had charge of activities 
in highway, air, rail and maritime traffic and transportation matters. 

Mr. Collins is Chairman of the Los Angeles Chapter of the Associa- 
tion of Interstate Commerce Commission Practitioners. 





MR. PHILIP A. RAY BECOMES GENERAL COUNSEL OF 
DEPARTMENT OF COMMERCE 


Mr. Philip Alexander Ray of California, was confirmed as General 
Counsel of the Commerce Department on January 27th. 





SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


The following is the personnel of the Senate and House Committees 
on Interstate and Foreign Commerce for the 84th Congress, First 
Session : 
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Democrats 


Warren G. Magnuson, Wash., 
Chairman 

John O. Pastore, R. I. 

A. 8. Mike Monroney, Okla. 

George A. Smathers, Fla. 

Price Daniel, Texas 

Samuel J. Ervin, Jr., N. C. 

Alan Bible, Nev. 

Strom Thurmond, S. C. 


Republicans 


John W. Bricker, Ohio 
Andrew F. Schoeppel, Kan. 
John M. Butler, Md. 
Charles E. Potter, Mich. 
James H. Duff, Pa. 
William A. Purtell, Conn. 
Frederick G. Payne, Maine 





















Democrats 


J. Perey Priest, Tenn., Chairman 
Oren Harris, Ark. 

Arthur G. Klein, N. Y. 
William T. Granahan, Pa. 

F. Ertel Carlyle, N. C. 

John Bell Williams, Miss. 
Peter F. Mack, Jr., Ill. 
Kenneth A. Roberts, Ala. 
Morgan M. Moulder, Mo. 
Harley O. Staggers, W. Va. 
Isidore Dollinger, N. Y. 
Walter Rogers, Tex. 

Martin Dies, Tex. 

Samuel N. Friedel, Md. 

John J. Flynt, Jr., Ga. 
Torbert H. Macdonald, Mass. 
Don Hayworth, Mich. 


HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMERCE 


Republicans 


Charles A. Wolverton, N. J. 
Carl Hinshaw, Calif. 

Joseph P. O’Hara, Minn. 
Robert Hale, Maine 

James I. Dolliver, Iowa 
John W. Heselton, Mass. 
John B. Bennett, Mich. 
Richard W. Hoffman, Il. 
John V. Beamer, Ind. 
William L. Springer, Il. 
Alvin R. Bush, Pa. 

Paul F. Schenck, Ohio 
Joseph L. Carrigg, Pa. 
Steven B. Derounian, N. Y. 
















Senate Interstate & Foreign Commerce Sub-Committees 


On January 20 Senator Warren G. Magnuson, Chairman of the 
Senate Interstate and Foreign Commerce Committee, appointed the 
following as chairmen of the four standing subcommittees: 


Surface Transportation—Senator G. A. Smathers; 
Communications—Senator John O. Pastore; 

Merchant Marine and Fisheries—Senator Magnuson, and 
Aviation—Senator A. S. Mike Monroney. 


Senators Daniel (Tex.), Thurmond (S. C.), Schoeppel (Kans.) and 
Purtell (Conn.) represent the membership of the subcommittee for 
Surface Transportation in addition to its chairman, Senator Smathers. 
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INVESTIGATIONS BY THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE 


84th Congress Senate Report 
Ist Session No. 19 


JANUARY 26, 1955.—ORDERED TO BE PRINTED 


Mr. Green, from the Committee on Rules and Administration, 
submitted the following: 


[Report To Accompany S. Res. 13] 


The Committee on Rules and Administration to whom was referred 
the resolution (S. Res. 13) to investigate certain problems relating to 
the Interstate and Foreign Commerce Committee, having considered 
same, report favorably thereon without amendment and recommend 
that the resolution be approved by the Senate. 

This resolution would authorize the Committee on Interstate and 
Foreign Commerce to make full studies of maritime matters generally, 
as well as domestic transportation and civil aeronautics, and to look 
into the conservation of fisheries and wildlife. 

It would also authorize a study of the telephone, telegram, radio, 
and television industries. 

The committee would be authorized to expend $200,000 for such 
problems until February 1, 1956. 

A letter from the chairman of the Committee on Interstate and 
Foreign Commerce to the chairman of the Committee on Rules and 
Administration, together with accompanying budget are as follows: 


Untrep States SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


January 21, 1955. 


Hon. THEODORE F. GREEN, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D. C. 


Dear CHAIRMAN GREEN: There is now before your committee for 
consideration Senate Resolution 13, which authorizes the Committee on 
Interstate and Foreign Commerce to expend not more than $200,000 
during the next 12 months in studies and investigations of any and all 
matters within its jurisdiction. In accordance with the standing order 
of the Senate, there is attached a tentative budget for the 12-month 
period ending January 31, 1956. 

The committee’s present authority to make special studies (S. Res. 
173, 83d Cong.) expires on January 31, 1955. It is estimated that the 
balance of unexpended funds under Senate Resolution 173, which we 
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are turning back, will be approximately $50,000. So that the request 
now before you, in effect, would be for $150,000 in new funds if we were 
allowed to retain the unexpended funds under Senate Resolution 173. 

During 1954 the committee conducted special studies which covered, 
among other things, special merchant-marine problems, omnibus avia- 
tion legislation, comprehensive public hearings and staff work with 
respect to the ills besetting the ultra high frequency (UHF) television 
stations, and the initiation of an investigation to determine the practic- 
ability of Federal regulation of radio and television networks. 

It is anticipated that the committee’s program for the year ahead 
under Senate Resolution 13 will fall into the following broad fields: 


sa 6 © 
Transportation, General 


The transportation industry as a whole, and the railroads in par- 
ticular, are not enjoying the same relative level of prosperity now being 
enjoyed by many other industries in the national economy. It is es- 
sential that all parts of the transportation industry of the United 
States be maintained in a strong, healthy condition in order that the 
needs of industry and agriculture, as well as the national defense, may 
be adequately served with transportation at reasonable rates and with- 
out unfair discrimination, geographically or otherwise. It is the re- 
sponsibility of the Interstate and Foreign Commerce Committee to 
recommend legislation that will foster a strong transportation industry. 
Rewards to labor, management, and the investor must likewise be as- 
sured if the transportation of the Nation is to remain an important 
privately owned segment of the free-enterprise system. It is also our 
responsibility to ascertain whether regulation being exercised at present 
is adequate or whether it is excessive in some areas and inadequate in 
others. Our basic policy of requiring competition between the various 
modes of transportation is fundamentally a sound approach, but Con- 
gress should determine whether competition resulting from the present 
regulatory system is in the national interest or whether destructive 
competition has arisen in some areas which might require a revamping 
of present regulatory concepts. 

The competitive situation between the rail and motor industries 
requires careful analysis. Our basic transportation laws have been on 
the statute books many years. Their adequacy or inadequacy now can 
only be determined by a reexamination in the light of changing world 
conditions and the vast technical improvements that have been made 
since those laws were enacted. 

A current subject of considerable importance is the place of the 
Federal Government as a user of transportation, both freight and pas- 
senger. Under existing law, the Government receives and uses rates 
that are not subject to the regulatory restrictions imposed on the rates 
paid by private shippers. Some shippers and carriers are demanding 
a modification of current practices in the handling of Government 
traffic; others are urging outright repeal of existing legislation. What- 
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ever the proper solution may be, this committee must see to it that the 
needs of the Federal Government receive proper consideration so that 
excessive transportation charges will not be incurred. 

Within the executive branch of the Federal Government various 
policy groups have issued, from time to time, recommendations for 
alleviating or correcting conditions within the transportation industry. 
Doubtless there will be recommendations for far-reaching action forth- 
coming from these groups to the present Congress. The final responsi- 
bility for enacting these recommendations into law, rejecting them, or 
modifying them into more suitable subjects for legislation remains with 
the Congress; so constant consideration and careful analysis must be 
given recommendations by the executive branch. 

Domestic surface transportation.—Many of the railroads assert that 
regulation is outmoded, that they are placed at a disadvantage because 
the Government subsidizes their competition. There is a strong feeling 
in some quarters that by reason of high rates the railroads are pricing 
themselves out of the market, with resultant diversion of traffic to the 
trucks. The motor carriers, in turn, complain bitterly of interstate 
barriers and the diversity of State regulation, of uneven Federal 
regulation. 

The heavy deficit operation of passenger trains (approximately 
$705 million in 1953), urban congestion, renewed public interest in the 
possibility of establishing commuter rail service to our larger cities in 
view of the ever-growing congestion on the highways, insufficiency of 
up-to-date terminal facilities, operations on our inland waterways and 
rivers, complaints of unfair competition from exempt carriers, the im- 
pact of new developments and improvements in transportation—these 
are but some of the matters that this committee must explore. I believe 
also that the proposed superhighway program will have a tremendous 
effect on the other modes of transportation. Its ramifications are wide- 
spread and we intend to study and analyze this program as it progresses. 
Competition in the field of transportation must be kept strong and 
healthy. After all, it is the consumer—not the shipper—who pays the 
freight. He is entitled to the best service possible and at the lowest 
possible cost. 

Merchant marine.—If funds are made available, the committee 
hopes to continue with its general study of merchant-marine problems. 
I inaugurated this study in the 8lst Congress and my subcommittee 
issued a comprehensive report in 1950 (S. Rept. 2494, 81st Cong.) out- 
lining the problems confronting the maritime industry and making 
specific recommendations. This study was carried on in 1953 by a sub- 
committee headed by Senator Potter and in 1954, Senator Butler of 
Maryland took over as chairman. It is extremely important from the 
standpoint of national defense that this study go forward and that all 
possible steps be taken to assure the maintenance of a strong healthy 
merchant marine backed up by a stable shipbuilding industry. Among 
the matters we shall look into are port and harbor facilities, the serious 
problem of transfers to foreign flag and the impact on American and 
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world shipping, the Military Sea Transport Service—we must get the 
Government out of the shipping business to the fullest extent possible 
and turn it back to free enterprise, to the privately owned merchant 
marine, otherwise you will see a withering away of this vital arm of 
national defense. The block obsolescence of our aging merchant ships 
is a matter of vital importance if we are to have a modern efficient fleet 
at the lowest cost to the taxpayer. Coincidentally, our tremendous 
shipbuilding capacity has hit a new low. Most of our shipbuilding ways 
and trained men are idle. This committee has repeatedly directed the 
attention of the maritime agencies to these two problems. 

Everyone is agreed that the basic principles of the merchant 
marine and related acts are sound and offer an excellent vehicle for the 
development of an adequate American merchant fleet. While some 
changes in the procedural provisions of the law, such as the reactivation 
of the revolving fund principle on a sound fiscal basis may be advisable, 
most informed authorities are agreed that these and other maritime 
problems can be solved administratively within the purview of existing 
legislation. In fact it is time that this committee should review the 
several statutes beginning with the 1916 act and extending through the 
1936 act in order to eliminate obsolete and conflicting provisions of the 
law and to clarify such legislative ambiguities as may exist. 

A similar review should be made with regard to administrative 
practices and decisions, particularly to determine if the legislative 
authority delegated to the maritime agencies is being fully, fairly, and 
equitably administered in the interests of building up and maintaining 
a strong privately owned American-flag merchant marine manned by 
citizen seamen. 

For years the citizens of Alaska have been struggling to secure 
better and more economical freight service. Recently there has been 
renewed interest in the possibility of establishing an ocean car-ferry 
type of transportation service to Alaska. We have been asked to assist 
in this matter and we intend to do so. 

Civil aeronautics.—In 1954, the committee completed lengthy hear- 
ings on the late Senator McCarran’s bill to completely rewrite the Civil 
Aeronautics Act. The staff has just finished a detailed analysis of the 
testimony and proposed amendments thereto which will serve as a start- 
ing point for new legislation during the present session. Here again 
the law must be brought up to date and geared to the technological 
and other changes that have taken place since 1938 when the basic 
statute was enacted. This is a dynamic field and we must proceed 
carefully so as not to set a pattern of regulation that will come back 
to plague us a few years from now. Among the items we expect to 
consider are the following: desirability of a jet prototype plane develop- 
ment program, a review of airline safety practices, navigation aids and 
traffic control facilities, and a study of the airport program including 
the matter of airport facilities for the District of Columbia. 
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Interstate and Foreign Commerce, Generally 


International trade.—Although the Department of Commerce is 
under the legislative jurisdiction of the Interstate and Foreign Com- 
merce, our heavy workload in the past has prevented us from giving 
but cursory attention to its operations. We propose in the months 
ahead to carefully evaluate the work of this department, particularly 
in the field of foreign trade in which it occupies a key position. I 
believe that much can be done through the Department of Commerce 
to promote the sale of American products abroad and to revitalize trade 
and investment relations with foreign nations, particularly in the 
Orient. I know that the business people in my own State of Washing- 
ton and in the other West Coast States are most anxious to establish 
better trade relations with the business people of friendly foreign 
nations. I believe that a review by our committee of the operations of 
the Office of International Trade will have a very healthy and stimulat- 
ing effect. 

Travel restrictions.—Closely related to the international trade item 
is the matter of travel restrictions. It has been approximately 7 years 
since our committee conducted hearings with respect to this matter. 
That study was very helpful to everyone who is concerned with re- 
moving unnecessary restrictions on travel and much good came of it. 
It has been suggested that we should now take another look at this 
matter of travel restrictions. Senator Smathers has just recently re- 
turned from South America and tells me that there still is much to be 
done in the way of cutting away needless redtape and promoting 
travel between this country and our friendly neighbors to the south. 


The regulatory commissions.—The Interstate and Foreign Com- 
merce Committee has legislative jurisdiction over a greater number of 
the quasi-judicial and quasi-legislative agencies than has any other 
committee; in fact, six of these ‘‘arms of Congress’’ come under our 
jurisdiction, as follows: 


Interstate Commerce Commission 
Federal Communications Commission 
Federal Trade Commission 

Federal Power Commission 

Civil Aeronautics Board 

Federal Maritime Board 


Section 136 of the Legislative Reorganization Act directs each 
standing committee to exercise continuous watchfulness of the execution 
by the administrative agencies concerned of any laws, the subject mat- 
ter of which is within the jurisdiction of such committee. We shall 
endeavor to do that to the best of our ability, and particularly with 
respect to these independent boards and commissions which are directly 
responsible to the legislative branch of the Government, and are not 
to be confused with so-called independent agencies within the executive 
branch of Government. The first of the regulatory commissions, the 
Interstate Commerce Commission was established in 1887. It was given 








430 I. C. C. PRACTITIONERS’ JOURNAL 





specific law-enforcement duties and in addition was charged with 
specific judicial and legislative functions, the latter through its rule- 
making power and legislative advice to the Congress. It had no direct 
relations with the Executive. As a matter of fact, he had not been in- 
volved in the movement that led to its creation. The Interstate Com- 
merce Commission was the prototype of the other quasi-judicial arms 
of Congress that have been brought into being. A review of their 
history and the legislative debates leading to their creation makes it 
abundantly clear that the prime reason for making independent com- 
missions independent was and is to remove them from areas of 
partiality, particularly political partiality. Congress felt that the public 
would have greater confidence in the operation of agencies removed 
from the day-to-day policymaking decisions of political administrations. 
These regulatory agencies must be kept independent and directly re- 
sponsible to the Congress, free from interference by the executive branch 
of the Government. 

I have briefly mentioned the background of these commissions and 
stressed their responsibility to Congress alone because of the increasing 
number of reports and complaints that pressures are brought to bear on 
these boards and commissions by persons in the executive branch in an 
effort to influence their policies; that in some instances decisions are 
not made strictly on the merits; that there is wirepulling and political 
favoritism to the point that the public no longer has confidence in the 
impartiality and fairness of these arms of the Congress. 

This is a serious matter that we are impelled to investigate. We 
cannot afford, in the public interest, to see the integrity of these agencies 
destroyed or see them become politically subservient to the executive 
branch of Government. (Italics ours.) 

Regulation of the natural-gas and electricity-utility industries.— 
There has been no comprehensive review of the operations of the 
Natural Gas Act since its passage 17 years ago. The Federal Power 
Commission for several years has submitted to the Congress certain sug- 
gested changes in the law. These include recommendations that the 
act be amended to give the Commission jurisdiction with respect to 
the approval of security issues of natural-gas companies; that the Com- 
mission be given jurisdiction over direct sales in interstate commerce 
of natural gas for industrial use. and that authorization be granted for 
the establishment of safety regulations with respect to the operation of 
interstate natural-gas pipelines. These suggestions, coming as they do 
from an arm of the Congress. should be given consideration. 

The Supreme Court’s decision last year in the Phillips’ case 
(relating to regulation of the sales of the so-called independent pro- 
ducers and gatherers of natural gas) touched off a major explosion in 
that industry. It is alleged that the Federal Power Commission is in 
a state of confusion and chaos and there have been warnings by a gas- 
industry representative that regulation would bog down if the Federal 
Power Commission tried to examine every producer’s contracts to see 
if their prices are reasonable. Within the last few days the oil and gas 
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industry has announced that it will launch a gigantic publicity and 
educational campaign to gain consumer support for legislation to free 
gas producers from the Federal control decreed by the Phillips’ 
decision. 

In the electric-utility field there is increasing evidence that steps 
must be taken to thoroughly review this industry and its regulation by 
the Federal Power Commission. There have been complaints of the 
practices and activities of commercial companies engaged in the pro- 
duction, distribution, and sale of electrical energy, and particularly that 
they have engaged in large-scale endeavors to influence the election of 
State and Federal officials, and that they have attempted to oppose and 
discredit municipal, State. Federal, and cooperative production and 
distribution of electrical power. 

I cannot emphasize too strongly how important to the consumers 
is effective, but fair, regulation of these two great industries. If we 
are to review their operations, a sizable staff of trained people will be 
needed. For the present we intend to make an exploratory review of 
the whole problem with a small staff. If a full-scale investigation is 
indicated, we shall be back to ask for more funds to carry it out. 

As your committee knows, the workload of the Interstate and 
Foreign Commerce Committee is extremely heavy; I doubt that any 
other committee of the Senate receives as many legislative proposals of 
a major nature. Our day-to-day duties are multitudinous, occupying 
much of the time of the professional and clerical staff, but to the maxi- 
mum extent possible we shall continue to utilize the regular staff’s 
services in the studies outlined above. 


Sincerely yours, 


Warren G. Macnuson, Chairman. 
































Rail Transportation 


By Joun F. Donewan, Editor 
FORMAL MATTERS 





Idaho Intrastate Freight Rates 


On January 13 the I. C. C. released its report dated December 20th 
in Docket No. 31483, in which it found that existing Idaho intrastate 
rates and charges on carload and 1. ec. 1. freight, and certain switching 
charges, except on sugar beets and beet sugar final molasses destined 
to sugar factories, are abnormally low. It therefore recommended that 
the unreasonable and unjust discrimination against interstate traffic 
should be removed by applying increases as authorized by Ex Parte 
175 for interstate traffic, to the intrastate rates involved. It estimated 
that such increases will add approximately $300,000 annually in rail 
revenues. 





Industrial Switching Services 


Under date of January 3 the Interstate Commerce Commission 
issued its report in Docket 30556 and discontinued its investigation into 
the lawfulness of charges, rules and regulations with respect to carrier 
switching at industrial plants in the East. In substance, the report 
accepts the recommendations made by the joint committee of railroads 
and the National Industrial Traffic League. 





Freight Car Per Diem Rate 


Counsel for complainants in the current per diem proceeding 
before the Interstate Commerce Commission in Docket 31358 have 
announced that at their request the Commission had postponed until 
February 28, 1955 the time for filing exceptions to the proposed report 
of Examiner Hosmer. 





Switching Charges—Memphis, Tenn. 


On January 21, the I. C. C. released the proposed report of Ex- 
aminers Barber and Sweeney, in Docket 31511, entitled American 
Barge Line Company v. Illinois Central Railroad Company, in which 
it is recommended that the Commission find the per diem reclaims 
charged in connection with specified switch movements by the [Illinois 
Central at Memphis, Tenn. are not unjust and unreasonable. In Sub- 
No. 1 of Docket 31511, the examiners recommend that the Commission 
find that the rates charged on specified switch movements, at Memphis 
are not unjust nor unreasonable, and that the complainant has not been 
shown to have been damaged by discrimination and undue prejudice. 
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Ogden Gateway Decision 


A statutory three judge U. S. District Court (Phillips, Chief 
Cireuit Judge, Knous and Savage, District Judges) at Denver, Colo., 
on January 13, filed a Per Curiam opinion reversing and remanding 
to the I. C. C. its order in the so-called Ogden Gateway case. In sub- 
stance the Court held that the Commission erred in finding that there 
were no existing through routes over the lines of the D&RGW and the 
Union Pacific through the Ogden Gateway, and in failing to grant the 
relief sought by the D&RGW. 





Coal Rates—Midwestern Mines to Chicago 


On December 29, 1954 coal carrying rail lines operating within the 
States of Illinois and Indiana filed a petition with the I. C. C., request- 
ing an investigation under Section 13 of the Act, concerning the 
reasonableness of rates on bituminous fine coal moving in intra-state 
and interstate commerce from midwestern mines to points in the Chicago 
switching district. 





FINANCE 
Penndel Co., Et. Al., Mergers, Etc. 


In a report dated December 17, in F. D. No. 18704 (also Nos. 
18705, 18706, 18707) Division 4 of the I. C. C. authorized, subject to 
conditions for protection of employees, acquisition by the Pennsylvania 
Railroad of control of the New Cumberland & Pittsburgh Railway 
Company through ownership of its capital stock and mergers of the 
properties and franchises of the New Cumberland & Pittsburgh Railway 
Company into the Penndel Company; the Wheeling Coal Railroad 
Company (Pennsylvania), the Wheeling Coal Railroad Company (West 
Virginia) and the Wheeling & Eastern Railroad Company into the 
Penndel Company. 





Rock Island Acquisition 


On January 12, Division 4 of the I. C. C. released its report and 
order dated January 7, in F. D. 18611, authorizing the Chicago, Rock 
Island & Pacific Railroad Company to acquire and operate a line of 
railroad formerly owned and operated by the Wichita Falls & Southern 
Railroad Company, extending from Graham to South Hanlon, Texas. 





T. & N.O.—New Orleans Car Service Agreement 


On January 3, 1955 Division 4 of the I. C. C. released its supple- 
mental report and order dated December 21, 1954, in F. D. 9033, by 
which it authorized: (1) Modification, pursuant to an agreement dated 
November 20, 1953, of the contract dated November 5, 1932, as 
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amended July 15, 1940, and confirmation of a letter agreement dated 
July 8, 1943, between the Texas and New Orleans Railroad Company, 
on the one hand, and the city of New Orleans, acting by and through 
the Public Belt Railroad Commission for the city of New Orleans, on 
the other, pertaining to the handling of cars moving in interchange 
across the Mississippi River bridge at New Orleans, La., and charges 
incidental thereto, F. D. No. 9033; and (2) modification, pursuant to 
an agreement dated November 20, 1953, of the contract dated October 
2, 1940, and confirmation of a letter agreement dated June 10, 1943, 
between The Texas and Pacific Railway Company, Guy A. Thompson, 
Trustee, Missouri Pacific Railroad Company, debtor, and Texas Pacific- 
Missouri Pacific Terminal Railroad of New Orleans, on the one hand, 
and the city of New Orleans, acting by and through the Public Belt 
Railroad Commission for the city of New Orleans, on the other, per- 
taining to the handling of cars moving in interchange across the Missis- 
sippi River bridge at New Orleans, La., and charges incidental thereto, 
F. D. No. 12843, described in the report aforesaid, upon the terms and 
conditions in said report. 





STATISTICS 
Estimated Carloadings First Quarter, 1955 


Freight carloadings in the first quarter of 1955 are expected to be 
1.4% above those in the same period in 1954, according to estimates 
compiled by the 13 regional Shippers Advisory Boards, and made public 
January 3, 1955. On the basis of these estimates freight carloadings 
of the 32 principal commodity groups will be 5,922,313 cars in the first 
quarter of 1955, compared with 5,841,216 actual carloadings of the same 
commodities in the corresponding period of 1954. 





Rail Revenue—Fiscal Year 1954 


In its 68th annual report to Congress, made on January 10, 1955, 
the Interstate Commerce Commission reported that railroads had 
revenues of $10,320,352,000 or 60.4 percent of the total amount paid 
for the transportation of passengers and freight in the year ended June 
30, 1954. This amount was compared with $11,180,158,000, or 62.5 
percent of the total for the year ended June 30, 1953. 





MISCELLANEOUS 
Council of Eastern Rail-Truck Common Carriers 


Announcement has been made of the formation of the council of 
Eastern Rail-Truck Common Carriers, a policy board authorized by 
the eastern railroads and motor freight lines to study common problems. 
Walter J. Tuohy, President, Chesapeake & Ohio Railroad, was elected 
chairman of the new board and D. L. Sutherland, Chairman of the 
Middle Atlantic Transportation Company, was elected co-chairman. 
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Part of the announcement issued by the Board included the state- 
ment that ‘‘In sitting down to try to reconcile any issues between the 
railroads and highway carriers which might impede the best public 
service by either one, we believe we are responding to the desires of the 
President, Cabinet members, and high State and Federal officials, in- 
cluding members of the Interstate Commerce Commission.’’ 





TV In Railroading 


A new application of television to railroad operation was instituted 
on January 20th at Potomac Yards, the key railroad terminal for North- 
South traffic just outside of Washington, D. C. Said to be the first 
permanent installation for that purpose made in the United States, the 
system permits instant identification of freight cars, and speeds up and 
reduces the cost of handling freight cars before they are switched to 
outbound tracks. In operation, TV cameras take a picture of each 
freight car entering the yard from the South, flashing it on a screen 
nearly two miles distant. 





P. O. Dept. Transportation Bureau Organization 


The Post Office Department caused to be published in the January 
6th issue of the Federal Register the text of Order 55773 of the Post- 
master General, dated November 15, 1954, as amended by Order 55795 
dated December 20, 1954, relative to the organization of the Depart- 
ment’s Bureau of Transportation, as follows: 


Pursuant to authority of section 1(b) of Reorganization Plan 3 
of 1949, the Bureau of Transportation will be organized as follows, 
effective November 15, 1954. 

1. There shall be a Deputy Assistant Postmaster General, a Special 
Staff, a Director of Transportation Research, an Executive Director, and 
a Director of Transportation Development. 

2. Reporting to the Executive Director, there shall be Directors of 
the Divisions of Railway Transportation, Air Transportation, Highway 
Transportation, International Service, Distribution and Routing, Mail 
Equipment Transportation, and Administration. 

3. Reporting to the Director of Transportation Development, there 
shall be Assistant Directors for Railway Transportation Development, 
Air and International Transportation Development, and Highway 
Transportation Development. 

4. Order No. 55310 dated August 5, 1953, was rescinded. 





Air Force to Handle Its Transportation 
Rate Negotiations 


Colonel G. L. Curtis, Chief of the Traffic Division of the Office of 
the Deputy Chief of Staff, Materiel of the United States Air Force, 
has announced that beginning January 1, the Air Force will withdraw 
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from the arrangement under which it has had its special transportation 
rates negotiated by the Army, and on that date will take over the 
responsibility for negotiating its own rates. 





Mr. Leverett Edwards Confirmed as Member of 
National Mediation Board 


On January 27th the Senate unanimously confirmed the appoint- 
ment of Mr. Leverett Edwards of Oklahoma for another term on the 
National Mediation Board, to serve until February 1, 1958. 
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Motor Transportation 


By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





Pennsylvania Railroad to Inaugurate Truck-Train Hauls 
For Common Carriers 


The Pennsylvania Railroad announced that it intends to inaugurate 
a new form of truck-train service to provide rail transportation for 
highway trailers of common carrier truck lines between New York and 
Chicago and between Philadelphia and Chicago. The railroad expects 
to use 200 especially-built flatears, each seventy-five feet long, to carry 
the trailers in pairs on the Pennsylvania’s merchandise trains with 
evening departures and early second-morning arrivals at all three 
terminals. 

The new service is to be instituted in collaboration with the Rail- 
Trailer Company to develop the potentialities of such a service. 

Rail-Trailer as an independent contractor will act as liaison between 
common carrier truck operators and the railroad and also will manage 
trucking operations, including loading and unloading at the new 
terminal facilities which will be provided by the railroad. It is under- 
stood that terminal facilities including additional tracks and ramps 
for loading and unloading of trailers are under construction at Meadows 
Yard at Kearney, New Jersey, and at the Fifty-fifth Street yards, 
Chicago. It is understood that truck operators using the truck-train 
service will pay railroad charges based on distance hauled and the gross 
weight of the trailer and load. Charges to and from the terminal will 
be in proportion to the shorter haul. 





Fifth Circuit Court Allows Fifteen Actions in One Accident 


The United States Court of Appeals for the Fifth Circuit has held 
the owners of fifteen freight rail cars damaged in a truck-train colli- 
sion are entitled to insurance reparations. The accident which occurred 
in Georgia was found to be due to truck driver negligence and caused 
damage to railroad cars owned by fifteen different railroads in the 
same train. The court held that the damage to each of the cars owned 
by different railroads constituted a ‘‘separate accident’’, even though 
they were part of the same train, and that the truck owner’s policy, 
limiting property damage coverage to five thousand per accident, en- 
titled each of the owners to recover up to that amount from the insur- 
ance company. The Court held ‘‘The words ‘each accident’, as used in 
the policy in suit must be construed from a point of view of the person 
whose property was injured. In Bouvier’s Law Dictionary, an accident 
is defined as an event which, in the circumstances, ‘is unusual and un- 
expected to the person to whom it happens.’ ”’ 
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Household Goods Movers Rate Bureau 
Requests I. C. C. to Suspend Automobile Hauler’s Rates 


The Household Goods Carriers Bureau, Rate Agency for the 
movers, has petitioned the I. C. C. to suspend a motor contract carrier’s 
rates on automobile show products which will have the effect of blocking 
the temporary operating rights of the auto carrier. Anchor Motor 
Freight of Michigan, an automobile transporter, obtained from the 
I. C. C. a grant of 125 days authority to haul, under contract for 
General Motors, several show display products and paraphernalia on 
a nation-wide circular tour of major metropolitan areas. The Movers’ 
Organization contend that the commodities in question actually fall 
within the definition of ‘‘household goods’’ and the temporary authority 
represents an attempt by the automobile transporters to invade the 
movers field.. The rate bureau’s petition urged the I. C. C. to refrain 
from accepting the rate schedule, at least pending the outcome of the 
protest against the grant of temporary rights. The Household Goods 
Carriers figure that $209,000 would be involved in the automobile haul- 
ing service, but under the schedules for which the Rate Bureau is seek- 
ing suspension revenue would be over $707,000. If household mover 
rates were applied to the transportation, the revenue would be over 
$1,000,000. 





I. C. C. Denies Petition of Southern Pacific Railroad 
For Temporary Authority 


The I. C. C. has denied the petition of Pacifie Motor Trucking, a 
subsidiary of Southern Pacific Railroad, for temporary authority to 
operate the properties of Pacific Freight Lines, an independent motor 
carrier. 

The Southern Pacific Railroad’s subsidiary, in seeking authority to 
operate temporarily the Pacific Freight Lines, met the protests of motor 
carriers and American Trucking Associations, Inc. The railroad sub- 
sidiary filed an application to purchase the Pacific Freight Lines and 
hearings are now being conducted on this purchase application, however, 
the rail subsidiary also wanted temporary authority pending the 
termination of the purchase application. The motor carriers charged 
in their protest that the territory involved is already adequately served 
by existing motor transportation facilities. It was also contended that 
the authority sought by the rail subsidiary is contrary to the policy of 
the Commission in rail-motor acquisition cases in that the rail subsidiary 
expects to operate the motor carrier rights without the usual rail re- 
strictions. The A. T. A. protest stated: ‘‘Should the Commission 
permit the railroad to operate the facilities of Pacific Freight Lines 
it would cast aside all the safeguards against railroad infringement 
upon trucking operations and flaunt the Congressional mandate that 
no single form of transportation shall acquire a monopoly to the detri- 
ment of the other media. Should the Commission grant this temporary 
operating authority, it would result in the first step toward ultimate 
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railroad monopoly of land transportation.’’ It was also argued in the 
A. T. A. protest that the real purpose of the rail subsidiary in filing 
for temporary authority was to enable it to ‘‘buttress its purchase ap- 
plication.’’ 

A joint protest against the grant of temporary authority was filed 
by eighteen west coast truck lines who contended that the issues ‘‘are 
of too great importance to be decided without evidence upon a mere 
temporary authority application.’’ 

The carrier protest stated: ‘‘Doubt exists, as to the power of the 
Commission in a Section 5 case to allow an acquisition of a motor 
carrier by a railroad-controlled subsidiary where no proposal is made 
by the applicant that the proposed operation shall be auxiliary to, or 
supplemental of, rail service.’’ 

Following the filing of the application for temporary authority 
and the various protests, additional protests were filed by telegram as 
a result of certain disclosures by witnesses at the hearing under the 
purchase application. One telegram by the motor carrier attorneys 
called attention to the evidence indicating that the Pacific Freight Lines 
owns non-operating property and investments with a market value in 
excess of $600,000 which they could sell and solve their present alleged 
difficulties. The railroad replied by a telegram requesting the Com- 
mission to reject any consideration of the motor carrier telegram as 
non-operating real estate mentioned in the protestants telegram is 
already encumbered and in any event the Pacific Freight Lines should 
not be required to sell or further encumber their property. 





National Accounting Committee Endorses 
Trailer Interchange Form 


The Uniform Accounting Practices Committee of the National 
Accounting and Finance Council at a recent meeting endorsed a five- 
sheet trailer interchange form. If the interchange form is approved 
by the American Trucking Associations’ Executive Committee, it would 
be available in both snap-out one-time carbon form and in padded form 
without carbon. The Committee’s endorsed form is patterned after one 
that is being used by Dohrn Transfer and has been revised making it 
more adaptable for use by the entire trucking industry. 

In actual practice it is expected that the form will be used by 
carriers interchanging equipment and will act as an inspection form so 
that all damages or deficiencies of equipment being interchanged will be 
noted. Five copies of the form are to be printed with copy number 
one for the lessor’s control office; copy number two to be retained by 
the lessor’s terminal; number three to the lessee; number four to be 
retained by the lessee’s terminal; and number five accompanies the 
trailer while under lessee’s control. 
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Kansas Reciprocity Case Back to Lower Court 


The reciprocity case where five Oklahoma truck drivers were fined 
for not having Kansas tags on their vehicles and where the lower court 
judge held the Kansas reciprocity law unconstitutional, has been re- 
manded for retrial by the Kansas Supreme Court without a ruling on 
the question of constitutionality of the Kansas reciprocity law. The 
high state court explained that it could not give a constitutionality 
ruling because the issue had been brought into the case by the trial 
judge and not by the parties to the action. 

The reciprocity law was held unconstitutional by the lower court 
judge when the five drivers of Auto Transport were arrested. The 
vehicles had Oklahoma license plates on them and because of the reci- 
procity agreement covering Kansas and Oklahoma it was contended 
that the vehicles did not need Kansas tags. The lower court held that 
the vehicles were not exempt from the Kansas license and also the 
reciprocity agreement discriminated against Kansas in favor of Okla- 
homa, and that the reciprocity law was unconstitutional. The Supreme 
Court in its decision stated: ‘‘* * * it appears that the question of the 
constitutional validity of our motor vehicle reciprocity statute under 
our state constitution was first injected into the law suit by the District 
Court on its own initiative at the conclusion of the trial. * * * In the 
light of the record before us we deem it unwise presently to consider 
arguments on the constitutional question or to treat other contentions 
advanced by any of the parties. * * * the judicial process of administer- 
ing justice will be served best by remanding the cases for a new trial 
generally in harmony with the views herein expressed.’’ 

The Secretary of the Kansas Motor Vehicle Reciprocity Committee 
advises that the Supreme Court’s ruling returns the status of recipro- 
city to where it was before the truck drivers were fined in the Miami 
County District Court. 
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Water Transportation 


By R. J. Mrrre.sronn, Editor, 


Attorney, Waterman Steamship Corporation 





Report by Independent Surveyor Confirms Economic 
Feasibility of Rail Car-Truck Trailer Transportation 
On Ocean Vessels in U. S./Alaska Trade 


Pursuant to a private contract with the U. S. Army Transportation 
Corps, the firm of William Wyer & Co., East Orange, New Jersey, 
conducted a survey and prepared a detailed written report which con- 
firms that ocean car ferries carrying both rail and highway trailers are 
economically feasible. 

Though dated May 27, 1954, the Wyer report was only released 
by the Transportation Corps, U. 8S. Army, in January, 1955. 

In its study of transportation between the U. S. West Coast and 
the vitally important Alaska area, the Wyer Company survey estimates 
that fast freight service could be provided by the operation of three 
vessels (each vessel capable of averaging 18 knots in speed and accom- 
modating 128 loaded rail cars of truck trailers) on an eight day turn- 
around between Seattle and the Whittier or Seward areas. The Wyer 
Report further states that sufficient tonnage exists, considering both 
civilian and military traffic to produce the necessary gross revenues 
required to net a ten percent return on investment after taxes and still 
offer an approximate 17% reduction in transportation freight costs to 
the shippers. 

It is understood that copies of the Wyer Company report can be 
obtained from Army Section, Press Branch, Room 2-E-761, the Penta- 
gon, Washington 25, D. C. 





McLean Purchases Pan-Atlantic Steamship Corporation 
Coastal Operation 


Coastwise Trailer Ship Service Coming Into Being 


Sale by the Waterman Steamship Corporation of 100% of the stock 
of its wholly-owned subsidiaries, Pan-Atlantic Steamship Corporation 
and the Gulf-Florida Terminal Company, and the announced plans by 
McLean to commence construction of special deepsea trailer ships evi- 
dences the actual beginning of a radically revised coastwise operation 
in the regulated domestic trades subject to I. C. C. jurisdiction. This 
Journal has carried a number of articles on the apparent economic 
feasibility of such an operation when commenting on the several appli- 
cations lodged with both the I. C. C. and the Federal Maritime Adminis- 
tration for authorization to undertake such a service. At the time of 
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such writings it was not anticipated that the majority of the serious 
obstacles confronting such applications would be hurdled by the outright 
stock acquisition of an active operating organization such as Pan- 
Atlantic. 


The only details of the sale and transfer transaction made available 


to the public are incorporated in the simultaneous press releases of the 
McLean purchasing corporation and Captain N. Nicolson, President of 
the Waterman Steamship Corporation on January 21, 1955. The 
McLean release to the press follows: 


‘*Purchase of all of the capital stock of Pan-Atlantic Steam- 
ship Corporation and Gulf Florida Terminal Company, Ine. from 
their parent company, Waterman Steamship Corporation of Mobile, 
Alabama, by McLean Securities Corporation of New York, N. Y., 
was announced today by Malcolm P. McLean. 

‘*Pan-Atlantic Steamship Corporation owns seven C-2 combina- 
tion passenger-cargo ships, which are operated in coastwise service 
on the Atlantic and Gulf Coasts. Organized in Delaware in 1933, 
Pan-Atlantic has been in operation for 21 years as a domestic 
water carrier. Weekly service is rendered on scheduled runs. 
Principal ports served include Boston, Mass., New York, N. Y., 
Philadelphia, Pa., Baltimore, Md., Georgetown and Charleston, S. C., 
Jacksonville, Miami, Tampa, Port St. Joe, Panama City and Pensa- 
cola, Fla., Mobile, Ala., New Orleans, La., Galveston and Houston, 
Texas. During 1953, Pan-Atlantic Steamship Corporation trans- 
ported 734,261 tons of freight and 1652 passengers. Gulf Florida 
Terminal Company, Inc., located at Tampa, Fla., provides ware- 
housing, agency and other services. 

‘‘Acquisition of Pan-Atlantic Steamship Corporation will 
permit us to proceed immediately with plans for construction of the 
trailerships,’’ Mr. McLean said. ‘‘When these new ships have 
been built,’’ he added, ‘‘coordinated Pan-Atlantic ‘‘Sea-Land’’ 
Service can be inaugurated immediately between Atlantic ports 
and Gulf ports.’’ These ships are specifically designed to trans- 
port 286 thirty-five foot loaded truck-trailers which will be rolled 
on and off of the ships. 

‘*Present operations of Pan-Atlantic Steamship Corporation 
will be continued under its new management, according to Mr. 
McLean, and the trailership service, when inaugurated, will supple- 
ment and not replace the use of conventional cargo ships in regular 
Pan-Atlantic cargo and passenger service. No change in the service 
of Pan-Atlantic is presently contemplated. Its present organization 
will be retained and gradually enlarged to meet the requirements 
of the additional trailership operation. 

‘Similarly, no change will be made in the organization and 
operation of Gulf Florida Terminal Company, Inc. 
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‘*This acquisition does not alter the plans of McLean Truck- 
ing Company to acquire S. C. Loveland Co., Inc., an exclusively 
Atlantic Coast water carrier, and to inaugurate McLean ‘‘Sea- 
Land’’ Service along that coast. It is expected, however, that Pan- 
Atlantic may procure trailerships in excess of its own requirements 
for charter to McLean Trucking Company for use in that carrier’s 
proposed Atlantic Coast service. This would permit immediate 
construction of ships for use in both operations. 

**Less than one year ago, McLean Trucking Company filed an 
application with the Interstate Commerce Commission for authority 
to make the Loveland purchase in order te inaugurate the Atlantic 
Coast trailership service. Hearings on that application were con- 
cluded in October, 1954, and the recommended .report of the hear- 
ing officer is expected to be served shortly. . 

‘*No such proceeding was required in connection with the pur- 
chase of Pan-Atlantic Steamship Corporation, just announced, 
since McLean Securities Corporation is not a carrier and Malcolm 
P. McLean, its principal stockholder, having resigned from the 
Trucking Company and conveyed his stock interest in that company 
in trust, has terminated his control over it. An application will 
shortly be filed, however, according to McLean, to submit the ad- 
ministration of the trust to the jurisdiction of the Interstate Com- 
merce Commission and to secure authority from his future partici- 
pation in the management of McLean Trucking Company, in addi- 
tion to that of Pan-Atlantic Steamship Corporation.’’ 


In the statement released by the Waterman Steamship Corporation, 
Captain Nicolson, President, said: 


‘‘that he and the other Waterman officials, prior to making the 
sale, had given careful consideration to the welfare and best inter- 
ests of the employees of the two corporations involved, as well as 
to the ports and shippers served. Every assurance has been given, 
and the Waterman management believes, that the two organizations 
will be maintained intact, but for a change in the principal execu- 
tive officers and directors, and that, in general, the present opera- 
tions and services offered will be continued as heretofore, with Pan 
Atlantie’s general offices continuing to be located at Mobile, 
Alabama.’”’ 


The transportation ‘‘know-how’’ possessed by the long experienced 
Pan-Atlantic personnel under the continued guidance of L. A. Parish 
who will be retained by the new organization, coupled with the operat- 
ing advantages of the new sea-trailer service offers an addition of fac- 
tors which equivocate economic success. There can be no question but 
that the successful financial venture of the new Pan-Atlantic operations 
will spell long-desired and needed rehabilitation of the U. S. domestic 
coastwise trade. 
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1. C. C. Docket No. W-592 (Sub. No. 3) 
T. J. McCarthy Steamship Company Extension—Toledo 


The Report Proposed by Examiner C. W. Bennett recommends 
denial of the application of subject carrier on grounds that public con- 
venience and necessity found not to require extension of operations by 
applicant as a common carrier by water of motor vehicles, by self- 
propelled vessels, between Toledo, Ohio, and all ports on Lake Erie. 





I. C. C. Docket No. W-1057 (Sub. No. 1) 
Hanson Towing Company Contract Carrier Application 


By its report and decision dated December 16, 1954, Division 4 
held that the proposed operation by the subject applicant as a contract 
carrier by water in the transportation of drilling mud (barite), in bags, 
from Camden, Ark., to Berwick, Cameron, Lake Arthur, Lake Charles, 
Morgan City, and Weeks, La., found not consistent with the public 
interest and the national transportation policy. 





St. Lawrence Waterway 


Suit has been filed on behalf of St. Regis Indians in the amount 
of $34,000,000 against the State of New York, claiming that Barn- 
hart Island, principal site for the development of power and anchor for 
dams, is the property of the St. Regis Tribe. 

Announcement was made on December 2 that the Army Engineers 
have recommended that the Great Lakes connecting channels be deep- 
ened to 27 feet to correspond with the St. Lawrence Seaway. The work, 
which will cost approximately $109,000,000, could be completed within 
5 years, and will result in deepening channels in the St. Marys River, 
Straits of Mackinac, St. Clair River, Lake St. Clair and the Detroit 
River to the 27-foot depth. 





Norfolk Wharfage Proceeding 


On January 31 the I. C. C. released its report and order on further 
hearing, dated January 17, in Docket No. 29117—United States of 
America v. Aberdeen & Rockfish Railroad Company et al., reaffirming 
its prior holdings that the defendant carriers’ failure to provide 
allowances for wharfage and handling at Norfolk, Va. have not been 
shown to result in unjust or unreasonable rates and practices. 





Weyerhaeuser Water Carrier Extension 


On January 31, Division 4 of the I. C. C. released its report and 
certificate dated January 18, in Docket W-417 (Sub-No. 7), authorizing 
the Weyerhaeuser Steamship Company to extend its operations to 
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include the transportation of lumber and lumber products from ports 
and points on Humboldt Bay, Calif., in service to the 29 Atlantic Coast 
ports Weyerhaeuser is now authorized to serve. 





Mr. Ben H. Guill Appointed to Maritime Board 


On January 4th, President Eisenhower gave Mr. Ben H. Guill of 
Pampa, Texas, a recess appointment to the Federal Maritime Board. 
A Republican, he was formerly Executive Assistant to the Postmaster 
General Mr. Arthur E. Summerfield. In 1949-50 he served in the 81st 
Congress. The Senate Committee on Interstate & Foreign Commerce 
confirmed his appointment on January 27, 1955, for a term expiring 
June 30, 1957. 





Mr. G. Joseph Minetti Confirmed as Member of 
Federal Maritime Board 


On January 27th, the Senate confirmed Mr. G. Joseph Minetti of 
New York to serve as a member of the Federal Maritime Board. 





Federal Maritime Officials Undertake Survey of 
Domestic Shipping Ills 


On invitation of Federal Maritime Administrator Louis 8. Roths- 
child, representatives of all independent shipping companies operating 
dry cargo vessels in the U. S. domestic deepsea coastwise and inter- 
coastal trades convened in Washington on January 25 to offer the views 
of the industry on the problems being confronted. 

Mr. Rothschild stated that the January 25 meeting was the first 
of two or more to be held for the purpose of obtaining factual data and 
expert opinions of the industry backed by facts bearing on the prob- 
lems of domestic shipping which has shown a marked decline since the 
end of World War II. 

Representatives attending this meeting were asked for an expres- 
sion of opinion as to the nature and extent of the data required by the 
government to make its planned survey. The discussions which followed 
related to various subjects. including regulation, development and 
promotion of domestic shipping by the government, possible recommen- 
dations for changes in existing laws or policies, the factual data needed 
on the subject of competitive freight rates and traffic fluctuations, 
vessels replacements, alterations in ship design in order to employ 
cargo containers, and the question of research on new cargo handling 
techniques. 

March 1, 1955 was set as the date for the representatives to furnish 
in writing to the Federal Maritime Administration the factual data 
requested of them. 
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0. REGULATION 
04. Exempt Operations 
04.6 Vessel Furnished for Compensation 


04.62 To An Affiliate 
04.62 Under Section 303 (h), a omen which charters vessels to its parent 


corporation, the sole owner of the voting stock of the charterer, is in the same posi- 
tion as if it actually transports the corporation’s property itself and is entitled to a 
certificate of exemption under that section. W-1066, Gwinn Barge Co., Inc—Exemp- 


tion, Section 303 (hb), ........ te eine , Dec. 16, 1954, Div. 4. 
1. PROCEDURE 
16. Proof 


16.2 Burden of Proof 
16.21 Complaint Proceedings 


16.21 Proof of damages claimed is primarily the obligation of complainant_and 
interveners. No. 30924, Flambeau Milling Co. v. Minneapolis, St. Paul & Sault 
Ste. Marie R. Co., ........ * | ae , Dec. 14, 1954, Div. 3. 


16.21 On further hearing to determine the amount of reparation, proceeding 
discontinued and reparation denied, where complainants failed to make the affirma- 
tive showing required, that the transit credit issued for each carload into the transit 
point had been completely used on outbound competitive traffic. Prior report, 
287 |. C. C. 466. 0. 30924, Flambeau Milling Co. v. Minneapolis, St. Paul & 
sent Ste. Mares EK. Co. ........ UL. C. © ....... Dec. 14, 1954, Div. 3. 


2. FRANCHISES 
21. Nature & Extent of Operations 


21.2 Dual Operations 
21.23 Automobile Transportation Methods 


21.23 On reconsideration, findings in prior report, reversed, and applicant, hold- 
ing “driveaway” authority, granted authority to transport trucks and truck chassis, 
over irregular routes, in initial movements, by “truckaway” service. “Follow the 
traffic” doctrine held inapplicable. MC-43038, Sub 382, Commercial Carriers, Inc., 
Extension—Truckaway from Warren Township, ........ _ Sl eee , Dec. 20, 1954, 
Commission. 


21.5 Points Authorized 
21.50 Generally 


21.50 Upon further hearing, following decree of statutory court (119 Fed. Supp. 
617), setting aside prior order (54 M. C. C. 809) upon the ground that it unreason- 
ably restricted the authority granted to the particular points to which the specific 
testimony of applicants witnesses related, the Commission found that the grant 
should be enlarged to include the territory as a whole for which the testimony with 
respect to particular points was offered as typical. MC-107403, Sub 131, E. Brooke 

atlack, Inc., Extension—New Jersey-Pennsylvania, ........ _ i = ee , Dec. 20, 
1954, Commission. 





Editor's Note: Where no provision is made for Commission Report volume and 
page number, the report has been ordered “Not to be Printed.” 
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21.54 Specified Plants 


21.54 On reconsideration, findings in prior report, decided duly 15, 1953, reversed, 
and authority granted to serve Seagram warehouse near an, Ind., as off-route 
point in connection with otherwise authorized regular-route operations. Applicant 
authorized to operate over direct routes rather than over presently authorized cir- 
cuitous routes. MC-42329, Sub 103, Hayes Freight Lines, Inc., Extension—Site Near 
ee Sf ee , Dec. 20, 1954, Commission. 


21.56 Commercial Zones—Generally 


21.56 Economic consequences and the adequacy of existing services may not 
be considered in determining the territorial limits of the commercial zones of munici- 
= Limits of Charleston, S. C., commercial zone, within the meaning of 

ection 302 (b) (8), redefined. Ex Parte MC-37, Commercial Zones and Terminal 
Areas (Charleston, S. C., Commercial Zone), ........ <<... , Dec. 15, 1954, Div. 5. 


21.8 Conversion of Operations 
21.81 Contract to Common Carrier 


21.81 On reconsideration, application for conversion from contract to common 
carrier denied. MC-114230, Paul M. Gillmor Co., Common Carrier Application, 
Dec. 15, 1954, Div. 4. 


22. Commodity Authority 


22.0 Generally 
22.08 Proof of Special Commodity Class 


22.08 Upon further — following decree of statutory court (119 Fed. Supp. 
617) setting aside prior order (54 M. C. C. 809) upon the ground that it unreason- 
ably restricted the authority granted to the particular commodities to which the 
specific testimony of applicants’ witnesses related, the Commission found that the 
grant should be enlarged to include the territory as a whole for which the Se Dl 
with respect to particular commodities was offered as typical. MC-107403 rl 13 
E. Brooke Matlack, Inc., Extension—New Jersey-Pennsylvania, ge 
Dec. 20, 1954, Commission. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 On reconsideration, application denied for failure to establish necessity 
for the proposed operation. MC-1358, Sub 21, Harley White and Harry White 
Extension—Chicago Heights, [Il., Dec. 15, 1954, Div. 5. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 The fact that opposing carriers did not offer evidence as to their willing- 
ness and ability to perform the proposed service, does not relieve applicant of sus- 
taining its burden of proving that existing carriers are unwilling or unable to i“? 
the reasonable requirements of the shipper. Denied. MC-109649, Sub 4 r. 
lone bie rtation, Inc., Extension—Liquefied Petroleum Gases, In cylinders, << 15, 
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24.14 Proximity of Carrier Terminals 


24.14 Shippers cannot be expected to go to unreasonable lengths to obtain 
service and are entitled to adequate facilities at or reasonably near their shipping 
points. MC-106685, Sub 4, Transport Trucking Co. Extension—Six States (Common 
Carrier), Dec. 16, 1954, Div. 5. 


24.18 Patronage of Temporary Operation 

24.18 Denied, where little traffic had moved under temporary authority and 
shippers did not promise traffic in the future. W-1057, Sub 1, Hanson Towing Co. 
Contract Carrier Application, te ape , Dec. 16, 1954, Div. 4. 


24.2 Traffic Available 


24.20 Generally 


24.20 Denied, where little traffic had moved under temporary authority and 
shippers did not promise traffic in the future. W-1057, Sub 1, Hanson Towing Co 
Contract Carrier Application, ........ I. C.C. ......... Dec. 16, 1954, Div. 4 


24.7 Single Line Service 
24.70 Generally 


24.70 A shipper is not entitled, as a matter of right, to direct single-line motor 
carrier service to every point to which it ships, especially where reasonably satis- 
factory joint-line service is available. Denied. MC-I1207, Sub 180, Deaton Truck 
Line, Inc., Extension—Aspbhalt Floor Tile, Dec. 15, 1954, Div. 5. 


24.8 Particular Type of Freight Service 
24.81 Small Shipments 


2481 Improvements in transit time and proposal to transport shipments of 
less volume than rail carriers, as the need arises, held insufficient to warrant grant 
of motor carrier authority. MC-110420, Sub 61, Quality Milk Service, Inc., Extension 
—Molasses in Tank Vebicles (Michigan), Dec. 15, 1954, Div. 5. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.01 Basis 


25.01 Where applicant is actually engaged in the transportation of traffic, in 
substantial volume, between the termini of the proposed alternate or direct routes 
and is in a position effectively to compete with other carriers for such traffic, the 
Commission is justified in granting the authority sought solely upon proof that the 
proposed operation would result in operating economies which, although primarily 
of benefit to the applicant, result in an indirect benefit to the = through the 
medium of more efficient service. ae Sub 43, The Greyhound Corporation 
wIRe. _ = ey 6, 1954, Commission. 


25.08 Granted Upon Requisite Showing 


Extension—Alternate Route, 


25.08 On reconsideration, operation as common carrier of passengers and their 
baggage, and of express and newspapers in the same vehicle, between Opelousas and 
lowa Junction, La., serving no intermediate routes, in connection with through 
service between New Orleans and Houston, Tex., approved. Findings in prior report. 
61 M. C. C. 807, reversed. MC-1501, Sub 43, The reybound Corporation Extension 
—Alternate Route, ........ he le We sates , Dec. 6, 1954, Commission. 
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25.08 Alternate Routes Granted in the Following Proceedings: 


Asbury Park-New York Transit Corp.—New Jersey Turnpike, MC-1002, Sub 7, 
Dec. 15, 1954. 


Hennepin Transportation Co., Inc., MC-52958, Sub 11, Dec. 15, 1954. 


Hudson Bus Transportation Co., Inc—Perth Amboy and Keansburg, N. ]., 
MC-29854, Sub 18, Dec. 15, 1954. 


ee Steamboat Co—New Jersey Turnpike, MC-106207, Sub 3, Dec. 15, 
24. 


Missouri-Arkansas Transportation Co., MC-665, Sub 26, Dec. 15, 1954. 
25.3 Improved Operations 
25.30 Generally 


25.30 Granted in part where applicant would save in operating expenses and 
avoid congested highways. MC-23986, Sub 8, Blair Transit Co. Extension—Alternate 
Routes, Dec. 17, 1954, Div. 5 


25.4 Improved or New Service 
25.40 Generally 
25.40 Alternate route authority denied where applicant would, under the 
authority sought, be able to institute a new service. MC-19, Sub 15, Bingaman 
Motor Express Co., Inc., Extension—Alternate Routes, Dec. 16, 1954, Div. 5. 
26. Preservation of Sound Transportation Conditions 
26.7 Effect Upon Other Carriers 
26.74 Motor Truck Carriers 


26.74. The fact that proposed operations would largely eliminate interplant 
movements and enable shippers to combine shipments from two plants to a single 
destination is not a sufficient basis upon which to predicate a grant of authority, 
where it clearly appears that an existing carrier would be a wt affected thereby. 
MC-27962, Sub 7, Craun Transportation, Inc., Extension—Luckey, Dec. 7, 1954, Div. 5. 


27. Disposition of Franchise Applications 
27.1 Railroad Extensions 


27.11 Granted 


27.11 Applications by Railroads to Extend Their Lines Were Granted in the 
Following Proceedings: 


Atlantic Coast Line R. Co., et al., Construction, F. D. 18136, Dec. 21, 1954. 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Were Granted 
in the Following Proceedings: 


Monumental Motor Tours, Inc., Extension—Additional Intermediate Points— 
U. S. Highway 40, MC-2353, Sub 2, Dec. 13, 1954. 


Public Service Coordinated Transport, Extension—Carteret, MC-3647, Sub 146, 
Dec. 15, 1954. 


Weisse, Earl and George Enders—MC-113873., ........ eh ae eee , Jan. 6, 1955. 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Common Carrier Motor Truck Companies for New or 
Extended Operations Were Granted in the Following Proceedings: 


Miller, Eldon, Inc., Extension—Molasses, MC-92983, Sub 70, Dec. 17, 1954. 

O’Blenness, Carl E., MC-113815, Dec. 13, 1954. 

Rogers Cartage Co., Extension—Ficklin, IIl., MC-64932, Sub 140, Dec. 10, 1954. 
27.32 Denied 


27.32 Applications by Common Carrier Motor Truck Companies for New or 
Extended Operations Were Denied in the Following Proceedings: 


Bonomo, Charles and Elmer Bonomo, MC-113358, Dec. 3, 1954. 
H & §S Transfer Company, Inc., MC-114396, Dec. 13, 1954. 


Hearin Tank Lines, Inc., Extension—Liquid Commodities, MC-112497, Sub 14, 
Dec. 15, 1954. 


Interstate Dress Carriers, Inc., Extension—Five States, MC-50307, Sub 12, 
Dec. 10, 1954. 


Kruck, August and Dina Kruck, MC-114420, Dec. 15, 1954. 
Shumpert, T. R., Extension—Alabama, MC-603, Sub 5, Dec. 13, 1954. 
Tillman, Homer, Extension—Additional Commodities, MC-77190, Sub 1, Dec. 15, 


- 


1954 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 ein by Contract Motor Freight Carriers for New or Extended 
Operations Were Granted in the Following Proceedings: 


Craun Transportation, Inc., Extension—Gypsum, MC-27962, Sub 9, Dec. 2, 1954. 


Goodwin & Company, Extension—New Hampshire and Vermont, MC-48880, 
Sub 5, Dec. 13, 1954. 


Tel-Radio Transport Corp., MC-111439, Sub 1, Dec. 8, 1954. 
27.5 Water Carrier Operations 
27.51 Granted 


27.51 Application by Water Carrier for New or Extended Operations Was 
Granted in the Following Proceeding: 


Igert, Incorporated, Extension Application, W-5, Sub 2, Dec. 13, 1954. 
27.7 Brokerage 
27.73 Denied 


27.73 Applications for Brokers’ Licenses Were Denied in the Following Pro- 
ceedings: 


Glass Dome Tours, Inc., MC-12589, Dec. 13, 1954. 
Hokay, Walter S. and Hazel B. Hokay—MC-12596, Dec. 13, 1954. 
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28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Transfer of Motor Carrier Authority Approved: 


Wilson Truck Co., Inc., Transferee, and Wilson Truck Co., Inc. pouege H. Cate 
and Fred G. Page, Liquidating Trustees), Transferor, MC-FC-57322, . i  G 
, Dec. 27, 1954, Div. 4. 


28.2 Modification 
28.22 Additional Authority 


28.22 On further bearing, certificate of exemption under Section 204 (a) (4a) 
revoked. Prior authority as common carrier of passengers and baggage over a 
regular route between Baltimore and Fort Meade, Md., restored, and +." 
authority between specified points in Maryland granted. MC-102299, ‘aes iy 
Baltimore and Annapolis R. Co. Extenston—Fort Meade, ........ M. —— 
Dec. 16, 1954, Div. 5. 


29. Abandonment 
29.9 Disposition of Applications 
29.91 Granted 
29.91 Louisiana & Arkansas Ry. Co. Abandonment, etc., F. D. 18273, ........ 
i <. , Dec. 23, 1954, Div. 4. Abandonment of 13.81 miles of main line and of 
operation under trackage rights of two portions totaling about 21.05 miles, subject 


to conditions for employees; ~~ of an extension of 16.48 miles and operation 
under trackage rights of 5.99 miles. 


3. FINANCE 
31. Jurisdiction 
31.2 Non-Negotiable Obligations 
31.22 Conditional Sales 
31.22 Conditional sales contracts are not securities within the moaning of 
Section 214 of the Act and it is unnecessary for a carrier to obtain authority fr 
the Commission under that section to assume obligation in respect of such contracts. 


MC-FC-57322, Wilson Truck Mr _ (George H. Cate and Fred G. Page, Liquidating 
Trustees), Transferor, ssvsenss! Me Mie ME anise oo. 27, 1954, Div. 4. 


32. iui Issues 
32.1 Amount 
32.14 Capitalizable Assets 


32.14 A carrier should be permitted to capitalize only those assets which have 
been provided and which are intended for continuing productive use in the service 
of transportation. Intangible assets and earning power are not a proper basis for 
capitalization. wt et. 322, Wilson Truck Co., Inc., Transferee, and Wilson Truck 
Co., Inc. ow = Cate and Fred - Page, Liquidating Trustees) Transferor, 
a me Xs. Ge _ Dec. 27, 1954, Div. 4 
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33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligations 


oo Guaranty of Subsidiary’s Obligations Authorized in the Following Pro- 
ceeding: 


Greyhound Corporation Assumption of Obligation and Liability, The, F. D. 18763, 
Dec. 21, 1954. 


33.04 Bonds 


33.04 Bond Issue Authorized in the Following Proceeding: 
Chicago Heights Terminal Transfer R. Co., F. D. 18720, Dec. 29, 1954. 


33.1 Acquisition of Equipment 
33.10 Generally 


33.10 Railway Express Agency, Inc., Notes, F. D. 18774, Dec. 31, 1954. To 
evidence amounts due under conditional sale agreement. 


33.12 Equipment Trust Certificates 


33.12 Authorized in the Following Proceedings: 


Chicago, Burlington & Quincy R. Co., F. D. 18749, Dec. 22, 1954. Net interest 
cost—2.71%. 


Chicago, Milwaukee, St. Paul & Pacific R. Co., F. D. 18737, Dec. 28, 1954. Net 
interest cost—2.94%. 


Illinois Central R. Co., F. D. 18770, Jan. 5, 1955. Net interest cost—2.76%. 


ons Pacific R. Co. Trustee, F. D. 18753, Dec. 23, 1954. Net interest cost— 
96%. 


New York, New Haven & Hartford R. Co., F. D. 18764, Jan. 5, 1955. Net 
interest cost—3.22%. 


Seaboard Air Line R. Co., F. D. 18736, Dec. 15, 1954. Net interest cost—2.71%. 
Texas & Pacific R. Co., F. D. 18754, Dec. 30, 1954. Net interest cost—2.52%. 
33.2 Additions & Betterments 
33.23 Motor Truck Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment of Motor 
Truck Terminals Authorized in: 


Central Freight Lines, Inc., Notes, F. D. 18748, Dec. 17, 1954. 
33.3 Working Capital 
33.32 Railroad 


33.32 Issue of Securities to Provide or Replenish Railroad Working Capital 
Authorized in: 


Chicago & Eastern Illinois R. Co. Bonds, F. D. 14892, Dec. 29, 1954. 
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33.4 Refinancing 


33.43 Railroad 


33.43 Issue of Railroad Securities to Refinance, Redeem, Refund Debt or Retire 
Capital Stock Authorized in: 


Chicago & Eastern Illinois R. Co. Debentures, F. D. 18660, Dec. 29, 1954. 
Illinois Central R. Co. Debentures, F. D. 18771, Dec. 30, 1954. 


33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 The Issue of Securities in Connection with the Financing of Stock Control, 
Acquisition of Railroad Properties or Assets, the Issue or Exchange of Stocks in 
Mergers Authorized in: 


Pennsylvania R. Co. Pledge of Stock, F. D. 18700, Dec. 29, 1954. 
33.9 Stock Dividends or Split 
33.91 Railroads 


33.91 Issues of Capital Stock as Stock Dividends or Split Upon Railroad Stock 
Authorized in: 


Chicago Heights Terminal Transfer R. Co. Stock, F. D. 18756, Dec. 29, 1954. 
4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.54 Uninterrupted Movement 


42.54 Rules published pursuant to decision in Ex Parte 104, Part II, Propriety 
of Operating Practices—Terminal Services, 209 |. C. C. 11, in connection with trans- 
ortation performed in official territory, amended so as to provide that the fol- 
owing operations shall not be deemed to break the “continuous movement” or be 
in excess of carrier's “ordinary operating convenience” or to be an “interruption, 
interference or any other condition caused by the shipper or consignee,” or to be a 
“circumstance or condition for which the industry is directly responsible”: (1) 
temporary holding of cars for instructions from the nee or receiver; (2) removal 
or replacement of cars partially loaded or unloaded when incident to placement or 
removal of other cars; (3) securing weight of freight where weights obtained are 
used by carrier for billing purposes; (4) classifying, sorting, and lining up cars; 
(5) delay and interruption resulting from the operation of a common carrier by rail 
on industry tracks; and (6) operations performed in providing a service for which 
there is a separate tariff charge. No. 30556, Carrier Switching at Industrial Plants in 
mane, 2.23. CY Ge eae Jan. 3, 1955, Commission. 


44. Accessorial 
44.0 Generally 
44.01 Privileges or Duty 


44.01 Proposed checking charge on iron and steel articles, in carloads, at Gal- 
veston, Houston, and Texas City, Tex., by railroads to protect themselves against 
claim liability, held not shown to be just and reasonable, since such a check would 
be solely for the carriers’ protection and not a service in behalf of shippers for 
which a special charge may be made. | & S 6144, Checking Charge—Iron and Steel 
at Texas Ports, ........ i ot sagrite , Dec. 14, 1954, Div. 2. 
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46. Safety 


46.3 Block Signals 
46.32 Automatic 


46.32 Discontinuance of automatic block signal system authorized on condition 
that trains be — at restricted speed. No. 28000, Sub 127, Southern Pacific Co., 
I. C.C. ........, Dec. 14, 1954, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.04 International Rates 


51.04 The Commission may require United States carriers to cease and desist 
from participating in any joint international rates which it finds to be unjust and 
unreasonable and this includes rates over differential routes through Canada between 
two United States points. No. 31428, Clark-Cutler-McDermott Co. v. New York, 
M. . &'ee. Te Go. ...... ree uk. , Dec. 20, 1954, Div. 2. 


53. Rate Adjustments 


53.0 Generally 
53.00 Basic Policy 


53.00 Section 216 (b) requires the observance of just and reasonable “classifi- 
cations” as well as just and reasonable “rates and charges.” A $1.50 surcharge unduly 
disrupts the class-rate structure to the disadvantage of the carriers as well as the 
— public. J & S M-4462, Surcharge on Small Shipments Within Central States, 

5 oe oo , Dec. 20, 1954, Commission. 


53.04 Parity Between Points 


53.04 Differences between distances must be considered in the determination of 
maximum reasonable rates, but competitive influences may nevertheless justify the 
voluntary maintenance of rate parties where the rates themselves do not exceed the 
maximum of reasonableness. Bargeload rates between Baton Rouge, La., and points 
north of Baton Rouge on the Mississippi River, equalized with those from New 
Orleans, held not shown to be unjust or unreasonable nor unduly prejudicial or 
preferential. No. 31353, Greater Baton Rouge Port Commission v. American Barge 
Line Co., 1... .C. .......5 Oe. S, TOK, Tey. 2. 


53.5 Less Vehicle Load Shipments 
53.51 Shipment Surcharge 


53.51 Surcharge of $1.50 on L.T.L. shipments of less than 5,000 pounds in 
Central States territory held unjust and unreasonable. Increases authorized in rates 
and charges as an off-set to revenue loss which cancellation of surcharge will cause. 
I & S M-4462, Surcharge on Small Shipments Within Central States, ........ mM: <. G. 

, Dec. 20, 1954, Commission. 


55. Competitive Ratemaking 


55.2 Unnecessary or Destructive 
55.21 Rail v. Water 


55.21 Proposed reduced rates on bulk salt from Retsof, N. Y., to Carney’s 
Point, N. J., held to be just and reasonable, but same rate on like traffic from Ludlow- 
ville, N. Y., to Carney’s Point held not shown to be just and reasonable, where no 
movements and no competitive need shown. IJ & S 6198, Salt—Retsof and Ludlow- 
ville, N. Y., to Carney’s Point, N. J., ........ ie eee , Dec. 13, 1954, Div. 2. 
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55.24 Motor Carrier 


55.24 The fact that a motor carrier may be able to trip-lease its vehicles on 
return movements is entitled to little weight in determining the reasonableness of 
proposed rates. J] & S M-4269, Fresh Meats, Louisville to New York and Pa. ... 
BS Re «......4 Det. 16, TSM, Div. 2. 


55.24 Proposed reduced motor contract carrier minimum rates on fresh meats 
from Louisville, Ky., to Buffalo, Rochester, Syracuse, and Utica, N. Y., and Allen- 
town and Harrisburg, Pa., held not shown to be just -_ reasonable. I&S —s 
Fresh Meats, Louisville to New York and Pa. ....... CE xf eee , Dec. 16, 1954, Div. 2 


55.24 Proposed reduced motor class rates between points in Virginia, on the 
one hand, and on the other, various points in Virginia, Maryland, ennsylvania, 
New Jersey, New York, and D. C., held lower than necessary to meet competition 
and to be productive of destructive competitive practices not consonant with the 
national transportation policy. J & S M-5712, Participation in Agent Cooper by 
Turner’s Express, ........ M. C. C. ....... , Dec. 21, 1954, Div. 3. 


55.26 Forwarder 


55.26 Proposed reduced freight forwarder rates on numerous commodities from 
Chicago, IIl., to Milwaukee, Wis., held not shown to be just and reasonable. J] & S 
6245, Forwarder Commodity Rates—Chicago to Milwaukee, ........ ae aa 
Dec. 29, 1954, Div. 3. 


55.8 Compensativeness 
55.80 Generally 


55.80 The Commission may not approve reduced rates proposed to meet com- 
petition unless accompanied by a showing indicating that such rates would yield at 
least the out-of-pocket costs which may appropriately be apportioned to the services 
proposed to be rendered under such rates. J & S 6245, Forwarder Commodity Rates 
—Chicago to Milwaukee, ........ 1. C. C. ........, Dec. 29, 1954, Div. 3 


55.80 The proper method for computi 18 oe earnings on one-way move- 
ments is to use the round-trip mileages. S M-4269, Fresh Meats, Louisville to 
New York and Pa, ........ SS. ee un ~~ 16, 1954, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 
57.26 Surcharges 


57.26 Although the tariff circular promulgated under Section 217 does not 
specifically authorize or prohibit a othe, the maintenance of surcharges has 
usually been resorted to only as an emergency and temporary means of obtaining 
revenue above and beyond that derived from the prevailing rate structure. Generally, 
the surcharge method tends unnecessarily to complicate tariffs and to defeat their 
ready use by shippers and — I & S M-4462, Surcharge on Small Shipments 
Within Central States, ........ M. C. c AER: , Dec. 20, 1954, Commission. 


58. Charges 
58.0 Generally 
58.06 Vehicle Load v. Less-Vehicle Load 
58.06 L.C.L. rates charged on shipments of anthracite coal, in bags, held in- 


applicable and reparation awarded on the basis of carload rates. No. 31394, Infilco, 
Incorporated v. Delaware & Hudson R. Corp. ........ 1. CC. .u....., Dec. 16, 1954, Div. 2. 








m 
S 


in- 
co, 








FEBRUARY, 1955 





6. RATE LEVEL 
60. Generally 


60.6 International Rates 
60.60 Generally 


60.60 Rates charged over differential eo through Canada held unjust and 
unreasonable and reparation awarded. No. 31428, Clark-Cutler-McDermott Co. v. 
New York, N. H. & H. R. Co., ........ 1. C. a? Bi , Dec. 20, 1954, Div. 2. 


67. Commodity Rates 
67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 The lawfulness of rates in the grain-rate structure and their effect upon 
the movement of traffic may appropriately be judged in the light of existing trans- 
portation and economic conditions. Such rates cannot now be held unjust or un- 
reasonable solely because rate relations are different from what they were in_ 1935 
when they were prescribed in the Grain case, 205 |. C. C. 301, nn i. & ©. Bw. 
No. me Board of Trade of the City of Chicago v. Atchison, T. & S. F. Ry. Co., 

i. © 4. , Dec. 13, 1954, Div. 2. 


67.11 Rates on grain from lowa and certain points in Missouri, Kansas, 
Nebraska, South Dakota, and Minnesota to Chicago and Peoria, IIl., held not shown 
to be unjust, unreasonable, or otherwise unlawful, except from several — in Iowa. 
No. 30989, Board of Trade of the City of Chicago v. Atchison, T. & S. F. Ry. Co., 

Kat oe , Dec. 13, 1954, Div. 2 


7. EQUALITY OF CHARGES 
70. Generally 
70.0 Administrative Policy 

70.02 Carrier Responsibility 

70.02 Charges resulting from minimum weight provided in Rule 34 on carload 
shipments of sheet iron and steel containers held not shown unjust or unreasonable 
or unduly prejudicial, though competitors enjoyed rates not subject to Rule 34, 
where defendant carrier had no control over allegedly preferential — No. we 


Vulcan Steel Container Corp. v. Gulf, Colorado & Santa Fe Ry. C 
, Dec. 10, 1954, Div. 2. 


75. Intrastate Rates 
75.0 Generally 
ANALYSIS OF SECTION 13 (3) ORDERS 
75.09 Freight Rates & Charges—Generally 
75.09 Idaho intrastate rates and charges, except on sugar beets and beet-sugar 
final molasses, held to cause unjust discrimination against interstate commerce. In- 
creases equal to those authorized in Ex Parte 175 ordered in intrastate rates. No. 


31483, Idaho Intrastate Freight Rates and Charges, ........ oe ee , Dec. 20, 1954, 
Commission. 
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8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 


80.01 Generally 
80.01 Dismissed for lack of jurisdiction, where there was no evidence that 
vendor was a “carrier” within the meaning of Section 5 and strictly intrastate 


operating rights were involved. MC-F-5670, Great Southern Coaches, Inc—Purchase 
—Mathis Bus Line, Inc. ........ ee , Dec. 15, 1954, Div. 4. 


80.1 Administrative Policies 
80.17 Railroad Highway Operations 


80.17 On reconsideration, acquisition through purchase ¢ ee aa stock approved 


and authorized, subject to conditions. MC-F-5553, New ew Haven and 
Hartford R. Co—Control; New —— Transportation Fee So Na Short 
Line, Inc., et al., ...... M.C.C. . , Dec. 30, 1954, Div. 4 


80.4 Registered Intrastate Rights 
80.43 Of Vendor 


80.43 Where operations under the second proviso of Section 206 (a) have been 
unlawfully instituted, the Commission has no jurisdiction over Section 5 sopicarions 
requesting approval of transactions concerning such operations. MC-F Har 
Dimon, et al—Control; Ithaca Transportation Service, Inc. —Purchase—Eugene 
Bianchi, ........ | ak ae , Dec. 30, 1954, Div. 4. 


80.43 Dismissed for lack of jurisdiction, where operations under second proviso 
of Section 206 (a), though lawfully instituted, had been relinquished to non-carrier 
successor. MC-F-4609, —, Dimon, et al—Control; Ithaca Transportation Serv- 
ice, Inc.—Purchase—Eugene ‘A . Bianchi, Tet M. C. C. , Dec. 30, 1954, Div. 4. 


80.43 Where, however, proviso operations aides instituted have been relin- 
quished to a non-carrier successor, a completely new entity organized solely for that 
purpose, the Commission has no jurisdiction under Section 5 over a proposal to 
acquire control of such operations. Denied. MC-F-4609, Harry Dimon, et al— 
Control; Ithaca Transportation Service, Inc.—Purchase—Eugene A. Bianchi, 
oe on , Dec. 30, 1954, Div. 4. 


80.43 Where proviso operations have been lawfully instituted, subse- 
quent acquisition of control over such operations by an interstate carrier, rendering 
such operations unlawful, does not defeat the Commission’s jurisdiction under Section 
5. MC-F-4609, Harry Dimon, et al—Control; Ithaca Transportation Service, Inc. 
—Purchase—Eugene A. Bianchi, ........ _ Sok, al , Dec. 30, 1954, Div. 4 


81. Control of Two or More Carriers 
81.7 Disposition of Control Applications 
81.73 Motor Truck 
81.73 Where the only objection to an application for authority to acquire con- 


trol is the fear of a future physical unification of the two properties and ne 
the objection is premature, a — asoettns to object will be afforded in 


such a possible future proceeding. proved. ae Charles R. Gow, Jr.— 
Control—City Truck Co., Inc., Dec. 8 


1954, pi’G 











at 


sé 


»d 
rt 








FEBRUARY, 1955 459 





81.73 In the Following Proceedings Division 4, or, where so indicated, the Com- 
mission, Authorized Control of Two or More Motor Carriers of Property in a 
Common Interest: 


Mavis, Paul A—Control; Dallas & Mavis ee oe Co., Inc—Control; 
Dependable Auto Transport Co., Inc., MC-F-5435, ........ A eo RED , Dec. 29, 1954. 


82. Transaction Sound & Applicant Fit 


82.7 Unauthorized Consummation 
82.70 Generally 


82.70 Application for acquisition of control denied where transaction had al- 
ready been unlawfully accomplished. MC-F-5675, David Breman (Rose Breman, 
et al., Executors) and Theodore Breman—Control; Breman’s Express Co—Purchase 
—David Breman (Rose Breman, et al., Executors) and Theodore Breman, 
M. C. C. ........, Dec. 21, 1954, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 Denied, where new competition would arise by the joinder of two area 
operating authorities that overlap Boer phically. but which have not in the past 
been utilized in combination. MC-F-5437, Samuel L. Lebovitz—Control; Modern 
Mg Co., Inc—Purchase—Ruth M. Shirk, (Samuel B. Shirk, Executor), Jan. 10, 
1955, Div. 4. 


84.11 Previous Interchange 


84.11 Vendee’s desire to inaugurate a new through single-line service in lieu 
of the separate and, for the most part, unrelated services now performed by it and 
vendor in an area in which there is an abundance of service by other carriers, does 
not, standing alone, afford a sufficient basis for concluding that a proposed acquisi- 
tion of control would be in the public interest. Denied. MC-F-5400, Laurence E. 
Smith—Control; W. T. Byrns Motor Express, Inc. —Purchase—Buffalo-Eastern Motor 
Lines, Inc., Dec. 21, 1954, Div. 4. 


84.12 Restrictions Against Tacking 
84.12 On further consideration, findings in prior report, modified by imposition 


of additional condition precluding use of existing rar in conjunction with acquired 
tights for through transportation of any traffic. -F-5546, William F. Schaefer— 


Control; Bird Trucking Co—Purchase—Adrian N. Betz, ........ oh eT 
1954, Div. 4. 

84.2 Changed Pattern of Operation 
84.22 Scope 


84.22 Denied, where vendor’s operations were limited and of little competitive 
significance. MC-F-5602, John N. Hall, et al—Control; Hall’s Motor Transit Co. 
—Purchase—Julius J. Herrmann, Dec. 30, 1954, Div. 4. 
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86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 


86.32 Amended Railroad Agreement 


86.32 Modification of the Terms, Rental, Conditions of Leases or Operatin ng 
Agreements of Railroads Were Approved by Division 4, or, Where so Indicate 
by the Commission, in the Following Proceedings: 


Dayton & Michigan R. Co. Lease Modification, F. D. 18725, Dec. 23, 1954. 


- on” & New Orleans R. Co. Operation, F. D. 9033, ........ a , Dec. 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad 


87.11 In the Following Proceedings Division 4, or Where Indicated, the Com- 
mission, Authorized the Unification by Merger, Purchase or Acquisition of the 
Properties of Two or More Railroads: 


ciicage, a Island & Pacific R. Co. Acquisition, F. D. 1861], ........ << 
ia an. 7, 


Erie Railroad Co. Purchase, F. D. 18714, Dec. 23, 1954. 

Penndell Company et al. Merger, F. D. 18699, Dec. 29, 1954. 

Penndel Company et al. Mergers, etc., F. D. 18704, Dec. 17, 1954. 

Wisconsin Central R. Co. Purchase, F. D. 18727, Dec. 23, 1954. 
87.12 Motor Bus Lines 


87.12 Merger of the Operating Authority and Property of Two or More Motor 
Carriers of Persons Authorized: 


Greyhound Corp., The—Control and Merger—The Southern Limited, Inc., 
MC-F-5757, Dec. 21, 1954. 


87.13 Motor Truck Lines 


87.13 Merger of the Operating Authority and Property of Two or More Motor 
Carriers of Property Authorized: 


Berry, R. H. and R. S. Koenig—Control; Insured Transporters, Inc—Purchase— 
Carl hapa Wigholm, MCESTIE Dec. 29, 1954. 


Lebovitz, Samuel L—Control; Modern ‘aeeael Co., Inc—Purchase—Cooper’s 
Motor Freight, Inc., MC-F-5388, Dec. 29, 1954 


LoBiondo, gow A,, et al—Control; LoBiondo Brothers Motor Express, Inc.— 
Purchase—J. E. Robinson (Sallie E. Robinson, Executrix), MC-F-5522, Dec. 16, 1954. 
87.2 Purchase of a Portion of Franchise 

87.23 Motor Truck Applications—Approved 


87.23 Acquisition of a Portion of the Operating Authority and Property of 
- =e Carrier of Property by Another Such Carrier Authorized in the Following 
roceedings: 


Fowler, Hilton G—Control; Fowler & Williams, i. —Purchase (Portion)— 
Allen J. Schware, MC-F-5526,, ........ ee ae , Jan. 7, 1955. 
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Gallagher, E. A. & Sons-—Purchase (Portion)—James and Charles McDonnell 
f "5 7. Healey and Morton Q. Klein, Receivers), MC-F-5464, ........ a ee ee . 
lec. 29, 


Harrison Construction Co—Control; Crane and Truck Service, Inc—Truck 
Service, Inc—Purchase (Portion)—A. J]. Metler, MC-F-5651, Dec. 30, 1954. 


Howell, faa Zett—Purchase (Portion)—Smith’s Transfer & Storage, MC- 
F-5742, Jan. 7 , 1955. 


87.24 Motor Truck A ti Denied 


Appl 








87.24 Acquisition of a Portion of the Operating Authority and Pro operty of 
ne a Carrier of Property by Another Such Carrier Denied in the Following 
roceedings: 


Cole, John B., Jr—Control; Jack Cole Company, Inc.—Purchase (Portion)— 
Alfred Seifert, Sr., and Alfred Seifert, Jr.. MC-F-5428, Dec. 20, 1954. 


Crichton, A. B., Jr., et al—Control; The Crichton Co—Control; Johnstown 
Coal and Coke Co.—Control; Cumberland River Sand & Gravel Co: —Cumberland 
and Ohio Co., Inc., MC-F-5730, Dec. 30, 1954. 


Kaplan, Edward H—Control; The Kaplan Trucking Co.—Purchase (Portion) 
—Leon F. Zullo, MC-F-5596, Dec. 30, 1954. 


Recent Court Decisions 


By WarrEN H. Waener, Editor 





“Ogden Gateway Case”—through routes—remand for new hearing—discrimination 
against carrier—pecuniary injury not essential to judicial review. 


Denver & Rio Grande Western Railroad Co. v. United States (No. 4492 
—Civil) 


On January 13, 1955, a three-judge Court for the District of Colo- 
rado remanded the Ogden Gateway Case (287 I. C. C. 611) to the Com- 
mission. In this connection see the same Commission case passed upon 
by the Omaha Court on October 22, 1954, in Union Pacific Railroad v. 
United States, referred to in the Practitioners Journal for January, 1955. 

Quoting from the opinion of the Denver Court: 


This very brief and sketchy statement of the case will suffice, 
since we rest our decision upon a narrow ground. We are of the 
opinion that the finding of the Commission that there are at present 
no through routes over the Rio Grande via the Ogden gateway is 
not supported by substantial evidence. It is our view that the 
Commission erred as a matter of law in reaching the conclusion, 
upon a consideration of undisputed facts, that such through routes 
are not in existence. This erroneous, self-imposed restriction upon 
its authority to establish joint rates obviously prejudiced the entire 
proceeding. 

The undisputed evidence bearing upon the crucial question of 
existing through routes must be summarized. In 1897, the Union 
Pacific established joint through competitive rates with the Rio 
Grande to and from points in the northwest area through Ogden. 
These rates were in effect until canceled by Union Pacific in 1906 
from and to some points and in 1912 from and to remaining points. 
But the through routes were not closed. 

Counsel for Union Pacific expressed the opinion at the hearing 
before the Commission, in response to interrogation by Chairman 
Alldredge, that the cancellation of the joint rates did not close the 
through routes and that shippers were free to route via the Rio 
Grande if they wanted to pay more. 

The principal traffic witness of the Union Pacific testified at 
the hearing that a shipper who was willing to pay the higher com- 
bination rate had the right to specify under §15(8) of the Act a 
route via the Rio Grande. It should be observed that this right 
exists only when through routes and through rates have been estab- 
lished. This witness further testified that some joint through rates 
are now published in a Union Pacific tariff for application to ship- 
ments of sheep and goats from the northwest area via Ogden and 
the Rio Grande to points on the Missouri River and east thereof. 
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A continuous use of the Rio Grande route in the movement 
of traffic to and from the closed door area at through combination 
rates, without objection of the Union Pacific or participating rail- 
roads, is shown by the evidence, although the volume of traffic in- 
volved is comparatively small... . 

It is well settled that a joint rate is not essential to the exist- 
ence of a through route. The rate which applies over a through 
route may be the aggregate of separate rates fixed independently 
by the several carriers participating in the through route. St. 
Louis-Southwestern R. Co. v. United States, 245 U. S. 136, 139; 
Thompson v. United States, 343 U. 8. 549, 556. ... 

The Commission stated in its report and order that ‘‘The Ogden 
gateway routes are not considered as open or through routes com- 
mercially, but as routes that are closed to shippers because of the 
higher rates applicable.’’ Then follows a statement that the estab- 
lishment of joint competitive rates would result in such routes be- 
coming ‘‘effective through routes, a character which they do not 
now possess.’’ Thus, it appears that the Commission reasoned that 
the closing of the routes in a commercial sense by applying the 
higher combination rates terminated the through routes. But, it 
was held to the contrary in Virginian Railway Co. v. United States, 
272 U.S. 658.... 

... In our view, the uncontradicted evidence clearly established 
the existence of through routes to and from points on the Union 
Pacific in the northwest area and the Rio Grande via the Ogden 
gateway to and from Colorado common points, the Missouri River 
gateways and beyond. Since the case must be remanded to the 
Commission for a new hearing, we believe that the Commission 
should initially pass on the question of whether the burden is on 
the Rio Grande to show some actual movement of traffic on through 
billing over each of the possible routes between the thousands of 
stations in the involved areas. It might be mentioned in passing 
that the court in the Virginian Railway Company Case concluded 
that ‘‘through routes to the west are already in existence,’’ without 
apparent direct proof of transportation of freight from all points 
on the Virginian to all points in the west via the Chesapeake & Ohio. 

The contention of the intervening railroads that we are not 
authorized to enter an order remanding the case to the Commission 
with appropriate instructions is refuted by the recent order entered 
by the Supreme Court in Secretary of Agriculture v. United States, 
347 U. S. 645. 

. . . Under the Act, a carrier is as fully entitled to non-dis- 
criminatory treatment as a shipper. See Chicago Junction Case, 
264 U. 8. 258, 267, which cites with approval Pennsylvania Co. v. 
United States, 236 U. S. 351, where the complainant sought relief 
under §3 of the Act.... 

While it is our view that the denial of the relief here challenged 
will result in pecuniary injury to the Rio Grande, we do not think 
such injury is essential to the right to judicial review. .. . 
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... Here, the existing rates are attacked by the Rio Grande on 
the ground that they are unjust, unreasonable, and discriminatory 
as against the Rio Grande and shippers on its line, deny them 
equality of treatment, and cause injury to them... 

The order in so far as it denied relief to the Rio Grande will 
be annulled and set aside and the cause remanded to the Commis- 
sion for further proceedings in conformity with this opinion. 





Fresh and frozen dressed poultry exempt, fresh and frozen meat not—order in MC-C- 
968 not subject to judicial review—notice to Secretary of Agriculture not re- 
quisite in proceeding before the Commission. 


Frozen Food Express v. United States, (Civil Nos. 8285 and 8396) 


On January 26, 1955, a three judge court for the Southern District 
of Texas (one judge concurring in part and dissenting in part) enjoined 
the order of the Commission in MC-C-1605, East Texas Motor Freight 
Lines, Inc. v. Frozen Food Express, in so far as it related to fresh and 
frozen dressed poultry. The Court held those commodities were exempt 
under section 303(b) (6). It also held that fresh and frozen meats were 
not exempt. 

The Court also held that the order in MC-C-968, Determination of 
Exempted Agricultural Commodities, 52 M. C. C. 511, is not subject to 
judicial review. 

Quoting from the opinion of the Court: 


Civil Action 8285 


In June, 1948, the Interstate Commerce Commission, of its own 
motion, instituted a proceeding, being MC-C-968 on its docket, in 
the nature of an investigation, to determine the meaning and scope 
of the term ‘‘agricultural commodities (not including manufactured 
products thereof),’’ as used in the above-mentioned statute. The 
proceeding was widely noticed in the affected trades and industries. 
Many interested parties, including the Secretary of Agriculture of 
the United States, the Commissioners of Agriculture from a number 
of the States, associations of shippers, motor carriers, and others, 
intervened. After extended hearings, during which much expert 
testimony was offered as to the manner and method of cleaning, 
preparing, packaging, and otherwise processing the various com- 
modities in question, the Commission issued its report and order 
entitled ‘‘Determination of Exempted Agricultural Commodities”’ 
(52 I. C. C. Reports, Motor Carrier Cases, 511-566). In such re- 
port, the Commission announced its definition of such statutory 
term, which definition it then undertook to apply to the various 
commodities under consideration, and enumerated those which it 
found to come within the statutory language, and those which it 
found to fall without. Thereupon, the proceeding was terminated 
and removed from the Commission docket. 

The plaintiff Frozen Food Express was not a party to the pro- 
ceeding before the Commission. By amended complaint filed here 
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July 12, 1954, plaintiff alleges that it desires to carry agricultural 
commodities (not including manufactured products thereof) for 
hire, to and from all points within the United States, irrespective 
of the limitations imposed by its own certificate; that the report 
of April 13, 1951, deprives plaintiff of its right to do so. Alleging 
that the action of the Commission, in entering the report in ques- 
tion, was arbitrary, capricious and unreasonable, that it constituted 
an abuse of discretion and a violation of the Commission’s statutory 
powers, the plaintiff here seeks an injunction to restrain the Com- 
mission and the United States from enforcing or recognizing the 
validity of such report; restraining interference with the plaintiff’s 
proposed transportation of such agricultural commodities (not in- 
eluding manufactured products thereof), and seeks an order of 
this Court declaring the report of the Commission of April 13, 1951, 
to be null and void. 

The Secretary of Agriculture has intervened, denominating 
himself ‘‘Intervening Plaintiff.’” He makes common cause with 
plaintiff in contending that a number of commodities* are within 
the exemption. Several trucking associations, and some sixty 
southern and western railroad companies, have intervened. These 
interveners take a contrary view, and support the report of the 
Interstate Commerce Commission. 

We are of the opinion that the action may not be maintained, 
and must be dismissed, for the reason that the report and order 
of the Interstate Commerce Commission of April 13, 1951, is not 
an ‘‘order’’ subject to judicial review under any of the statutes 
cited. The proceeding before the Commission was not an adversary 
one. The order which initiated it purported to do no more than 
direct that an investigation be made of the meaning of the statutory 
language. Notice was given only to the public. When the final 
report and order was forthcoming some two years later, the only 
‘‘order’’ entered was one discontinuing the proceeding and remov- 
ing it from the Commission’s docket. The question is controlled 
by U. 8. v. Los Angeles R. R. Co. (273 U. 8. 284), holding a very 
similar ‘‘order’’ of the Interstate Commerce Commission which 
found, after an investigation, the value of certain railroad proper- 
ties, not to be subject to review. The language of Mr. Justice 
Brandeis, speaking for a unanimous Court there, aptly describes 
the order in issue here: 


‘‘The so-called order here complained of is one which does 
not command the carrier to do, or to refrain from doing, any 
thing; which does not grant or withhold any authority, privi- 


3“(1) Slaughtered meat animals and fresh meats; 
(2) Dressed and cut-up poultry, fresh or frozen; 
(3) Feathers; 
(4) Raw shelled peanuts and raw shelled nuts; 
(5) Hay chopped up fine; 
(6) Cotton linters and cottonseed hulls; 
(7) Frozen cream, frozen skim milk, and frozen milk; 
Seeds which have been deawned, scarified, or innoculated.” 
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lege or license; which does not extend or abridge any power 
or facility ; which does not subject the carrier to any liability, 
civil or criminal; which does not change the carrier’s existing 
or future status or condition; which does not determine any 
right or obligation. This so-called order is merely the formal 
record of conclusions reached after a study of data collected 
in the course of extensive research conducted by the Commis- 
sion, through its employees. It is the exercise solely of the 
function of investigation.’’ 


The proponents of jurisdiction here rely upon Columbia Broad- 
casting System v. U. 8S. (316 U. S. 407). It was there held that an 
order of the Federal Communications Commission promulgating 
certain rules and regulations requiring that the Commission deny a 
license to broadcasting stations under certain circumstances, was 
subject to judicial review, upon a showing by the complaining party 
of strong equitable considerations. This authority is clearly dis- 
tinguishable from the present case. The order there in question 
was entered in the exercise of the agency’s rule-making power. 
Such orders, together with those fixing rates and those determining 
controversies before the administrative body, have long been recog- 
nized as subject to review (U.S. v. Los Angeles R. R. Co., supra). 

Likewise, the complaining party there showed an immediate 
and continuing threat of irreparable injury if the order were not 
reviewed. It is not so here. The statement of plaintiff that it de- 
sires to carry for hire most or all of the commodities on the Com- 
mission’s proscribed list, and that if it does so, the Commission 
likely will seek injunctive relief to restrain plaintiff, shows no basis 
for the intervention of a court of equity. Plaintiff will have an 
adequate remedy in the event of such interference. 

It follows that Civil Action 8285 will be dismissed. 


Civil Action 8396 


A complaint was filed December 23, 1953, with the Interstate 
Commerce Commission by East Texas Motor Freight Lines, Gillette 
Motor Transport, Inc., and Jones Truck Lines, Inc., charging that 
Frozen Food Express was and has been engaged in transporting 
fresh and frozen dressed poultry, and fresh and frozen meats, and 
meat products, for hire, between points in interstate commerce not 
authorized by its certificate of convenience and necessity. Frozen 
Food readily admitted that it had been so engaged, but defended 
on the theory that such products all were within the agricultural 
exemption. The Commission found each of these products not to 
be within the exemption, and ordered Frozen Food Express to cease 
and desist from such unauthorized transportation. The present 
proceeding was filed by Frozen Food Express to review that order.® 

While the present action was pending in this Court, the Secre- 
tary of Agriculture of the United States filed with the Commission 





_5 Plaintiff has abandoned the contention that meat products are within the 
agricultural exemption, and this commodity will not be further considered here. 
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his petition for leave to intervene, pursuant to Sec. 1291, of Title 7, 
U. 8. C. A. This request was denied; and the Secretary appears 
here as ‘‘Intervening Plaintiff,’’ contending (1) that the proceed- 
ings before the Commission were null and void by reason of the 
failure of the Commission to notify him of the pendency thereof 
(See. 1291(a), of Title 7, U. S. C. A.); (2) that the proceedings 
should be remanded to the Commission by reason of its error of 
law in having denied him leave to intervene; and (3) that the 
cease and desist order should be enjoined by reason of the alleged 
error of the Commission in holding fresh and frozen meats, and 
fresh and frozen dressed poultry, to be beyond the limits of the 
agricultural exemption. 

The rail carriers and trucking associations which intervened in 
Civil Action 8285, also appear in this action. They support the 
Commission, and oppose the position taken by the plaintiff and the 
Secretary of Agriculture. 

Armour & Company, being engaged at various points in the 
United States in the slaughter of livestock and the killing, dressing, 
and sale of poultry, has intervened, urging that dressed poultry 
is an exempt commodity, that meat is not. 

The position taken by the Secretary of Agriculture that the 
proceeding before the Commission was null and void in its entirety 
by reason of the failure of the Commission to give him notice 
thereof, need not long detain us. The proceeding there was not one 
with respect to ‘‘rates, charges, tariffs, and practices’’ relating to 
the transportation of farm products, and hence was not one of 
which the Secretary was entitled to notice under the statute (Sees. 
1291 and 1622, of Title 7, U.S. C. A.). U. 8. v. Pa. R. R. Co. 
(242 U. 8. 208); Bd O R. R. Co. v. U. 8. (277 U. 8. 292) ; Mo. Pac. 
R. R. Co. v. Norwood (283 U. S. 249). The Commission likewise 
did not commit an error of law in denying the Secretary’s Petition 
of Intervention, filed there while the present proceeding was pend- 
ing here. 

Most able and exhaustive treatment is given the question now 
before us, in so far as it concerns dressed poultry, by Judge Graven 
of the United States District Court for the Northern District of 
Iowa, in I. C. C. v. Kroblin (113 F. Supp. 599, aff. 212 F. 2d 555, 
cert. den. Oct. 14, 1954). Reviewing the long struggle between the 
Interstate Commerce Commission in its efforts to restrict the appli- 
cation of the exemption in question, and the Department of Agri- 
culture and others in seeking to expand it; reviewing the legislative 
history of the Motor Carrier Act of 1935, and various proposed 
amendments thereto ; and considering the congressional intent which 
prompted the insertion of the agricultural exemption, Judge Graven 
concluded that dressed poultry constituted an ‘‘agricultural com- 
modity,’’ and did not constitute a ‘‘manufactured product thereof.’’ 
Hence, such commodity was within the exemption. It is sufficient 
to state that we agree with those conclusions as to fresh and frozen 
dressed poultry. 
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Counsel for the Commission urges that this Court should dis- 
regard the Kroblin case, on the argument that the only question 
before us is one of the adequacy of the evidence before the Com- 
mission. It is said that the order which was entered was one within 
the general purview of the Commission’s authority, and that if its 
findings are supported by ‘‘substantial evidence,’’ this Court has 
no alternative but to leave it undisturbed. While we do not quarrel 
with such statement as a general proposition of law, the argument 
is not convincing in its application to the present record. The 
primary facts before the Commission were without dispute and 
were the subject of stipulation. Reduced to simplest form, they 
showed that before a chicken or duck became ‘‘dressed poultry,’’ 
the bird was killed, his feathers and entrails removed, he was 
chilled, and in some eases frozen, packaged, ete. In addition, such 
**facts’’ consisted of evidence of so-called ‘‘expert’’ nature, that 
this treatment or processing of the chicken or duck rendered him a 
‘‘manufactured product.’’ 

It is apparent that there is only one ultimate finding called 
for, namely, whether under the type of processing reflected by the 
record, the product falls within the statutory definition. The ques- 
tion then is a mixed one of law and fact, calling for the application 
of the processes of legal reasoning and of principles of statutory 
construction. The fact that the Commission’s findings are support- 
ed by an ‘‘expert’’ who gives his opinion that a dressed chicken is 
a manufactured product, does not foreclose the question, nor re- 
move it from the scope of judicial review. Baumgartner v. U. 8. 
(322 U. 8. 665) ; Lehmann v. Acheson (206 F. 2d 592, 3C) ; Galena 
Oaks Corp. v. Scofield ( F. 2d , DC, Dee. 29, 1954, as yet 
unreported). 

In our opinion, fresh and frozen meat does not fall within the 
category either of ‘‘ordinary livestock’’ or of ‘‘agricultural com- 
modities,’’ and hence is not within the exemption. Since the enact- 
ment of Part II of the Interstate Commerce Act in 1935, motor 
vehicles used exclusively in carrying ‘‘ livestock, fish (including shell 
fish), or agricultural commodities (not including manufactured 
products thereof),’’ have been exempt. By amendment in 1940, 
the term ‘‘ordinary’’ was inserted immediately before the word 
‘‘livestock.’’ The term ‘‘ordinary livestock’’ is defined in Sec. 
20(11) of the Act as ‘‘all cattle, swine, sheep, goats, horses, and 
mules, except such as are chiefly valuable for breeding, racing, show 
purposes, or other special uses.’’ 

Referring only to the live animals, ‘‘ordinary livestock’’ may 
not be tortured to include the carcasses of slaughtered meat animals, 
or the meat which is the product of butchering. Meat has been 
regarded generally in the industry as a controlled commodity for 
some twenty years. Congress has dealt with the agricultural exemp- 
tion on many occasions. Considering the ease with which the Con- 
gress might have added appropriate language to evidence its in- 
tent to exempt fresh or frozen meat from Interstate Commerce 
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Commission control, if it so desired, the absence of such language 
indicates that no such intent was entertained. 

Nor may meat, fresh or frozen, be considered an ‘‘agricultural 
commodity’’ for present purposes. The exemption has treated the 


“sé 


live meat animal in a separate generic class from ‘‘agricultural 
commodity’’ since the enactment of the statute; and if the live 
animal, on entering the slaughter pen or the packing house, is not 
an ‘‘agricultural commodity,’’ we are unable to see how he becomes 
one on emerging therefrom in the form of beef or pork. The Com- 
mission was correct, in our opinion, in holding fresh and frozen 
meat to be non-exempt. 

The enforcement of the order of the Interstate Commerce Com- 
mission, MC-C-1605, East Texas Motor Freight Lines, Inc., et al. 
v. Frozen Food Express, is enjoined and restrained in so far as 
said order interfered with, enjoins or restrains the plaintiff Frozen 
Food Express from transporting fresh and frozen dressed poultry 
in interstate commerce (when the motor vehicles used in carrying 
such poultry are not used for carrying any other property or pas- 
sengers for compensation). Other relief sought by plaintiff is 
denied. 


The separate expression by Judge Kennerly follows: 


I concur with all the foregoing opinion except the decision in 
Civil Action 8396 with respect to fresh meat and frozen meat. As 
to that I respectfully dissent. 

I think all of Section 303(b) should be given a broad and 
liberal construction, and that Section 303(b)(6) should be con- 
strued as including fresh meat and frozen meat. I think we should 
not only follow the reasoning of both the District Court and Court 
of Appeals in the Kroblin case with respect to dressed poultry and 
frozen dressed poultry, but that what is said is also applicable to 
fresh meats and frozen meats. 








Adequacy of findings in motor carrier acquisition case istency with prior deci- 
sions of the Commission. 


M. & M. Transportation Co. v. United States (Civil No. 54-353-M) 


On January 14, 1955, a three judge court for the District of Massa- 
chusetts declined to enjoin the Commission’s orders authorizing the 
acquisition by the St. Johnsbury Trucking Co. of a portion of the 
operating rights of Hinsch Transportation Co. in Harry D. Zabarsky 
et al.—Control; St. Johnsbury Trucking Company, Inc.—Purchase— 
Hinsch Transportation Co., Inc., 60 M. C. C. 129 (1954) modifying 59 
M. C. C. 747 (1954), rev’g 59 M. C. C. 419 (1953). 

Quoting from the opinion of the Court: 


Briefly, prior to the acquisition St. Johnsbury was authorized 
by certificate No. MC-108473 to transport general commodities, with 
certain exceptions, over regular routes between Boston and Spring- 
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field, Mass., and a variety of points in Massachusetts, Vermont, 
New Hampshire and Maine, and over irregular routes between 
points in Vermont and points in Rhode Island, Massachusetts, 
Connecticut, and New York. Under its certificate, No. MC-55888 
Hinsch was authorized to operate as a motor common carrier of 
general commodities, with certain exceptions, over regular routes 
between the New York metropolitan area and Boston and Spring- 
field, Mass., serving a variety of intermediate points. 

On November 27, 1951, St. Johnsbury and Hinsch jointly ap- 
plied for the Commission’s approval of the acquisition of most of 
Hinsch’s rights by St. Johnsbury for $75,000... . 

On December 18, 1951, the Commission granted St. Johnsbury 
temporary authority under 49 U. S. C. §310a(b) to operate under 
the Hinsch rights for a period of 180 days. This temporary 
authority was later extended, and in a proceeding before this court 
the extension was held to have been without authority and was en- 
joined. Stone’s Express, Inc. v. United States, 122 F. Supp. 955 
(1954). This injunction has been stayed pending appeal by the 
Commission to the Supreme Court. St. Johnsbury is presently 
serving Hinsch points under this temporary authority and did so 
during the period when its application for permanent acquisition 
was being processed before the Commission. 

An extended hearing on the application for permanent acqui- 
sition was held before a trial examiner at which many competing 
carriers throughout the New York to Maine area appeared to pro- 
test the proposed acquisition. The examiner recommended that 
approval not be given to acquisition of the major portion of the 
Hinsch rights, under which he found Hinsch had conducted almost 
no operations and which, if granted, would permit St. Johnsbury 
to perform a new and entirely different service in a territory now 
adequately served by existing carriers. The examiner recommended 
approval of acquisition of Hinsch rights between the New York 
metropolitan area and points in Maine, via Boston. As to this 
service, the examiner found that it would serve the needs of ship- 
pers, that it had not been sufficiently established by the protestants 
that St. Johnsbury’s entry into this area would substantially impair 
the financial position of existing carriers, and that Hinsch had in- 
terchanged some shipments with other carriers for delivery to 
points in Maine. 

Upon review by Division 4 of the Commission, at which both 
the applicant and the protestant carriers filed exceptions to the 
examiner’s proposed report, it was held that the acquisition of any 
of the Hinsch rights by St. Johnsbury would not be consistent with 
the public interest and therefore should be denied. The Division 
accepted the examiner’s conclusions as to the major portion of the 
rights, but found that, as to the limited New York to Maine 
authority, the evidence of shipper convenience did not establish a 
need for such service, the service would bear little resemblance to 
that which Hinsch formerly rendered alone or by interchange, the 
purchase price would have little justification based on Hinsch’s 
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past operations, it did not appear that the limited operation would 
be economically practicable, and entry of St. Johnsbury might 
jeopardize existing carriers, many of which already suffered high 
operating ratios (i.e., ratios of current expense to current income). 

Upon reconsideration by the full Commission, the decision by 
Division 4 was reversed and the acquisition found to be authorized 
by the Act. Certain relatively minor exclusions were made in the 
rights to be acquired. By a later order, the Commission excluded 
operations by St. Johnsbury between northern New York and cer- 
tain intermediate Hinsch points in Connecticut and Rhode Island, 
finding that Hinsch had rendered little or no service to these points. 

Petitioners have in their complaint assailed the order of the 
Commission on a number of grounds, but principally petitioners 
argue that the Commission’s ‘‘basic’’ findings underlying the 
‘*ultimate’’ statutory findings are inadequate to support the ulti- 
mate findings and that such basic findings as the Commission did 
make are not supported by substantial evidence on the whole record. 

The courts have continually asserted that the discretion of the 
Commission in a §5 proceeding is sweeping, Congress intending that 
the Commission exercise its expert knowledge in assuring con- 
sistency with the public interest, and the exercise of this discretion 
will not be disturbed if the Commission’s findings are adequate in 
view of the statutory requirements. See, e.g., McLean Trucking 
Co. v. United States, 321 U. S. 67, 86-88 (1944); Herrin Transp. 
Co. v. United States, 108 F. Supp. 89, 93-95 (E. D. La. 1952), aff’d 
Per Curiam 344 U. 8. 925 (1953) ; ef. United States v. Pierce Auto 
Freight Lines, Inc., 327 U. S. 515, 530-33, 535-36 (1946). But it is 
not enough that the Commission find, as it did find, the ultimate 
facts required by §5 (i.e., that ‘‘the proposed transaction is within 
the scope of subparagraph (a) and will be consistent with the 
public interest,’’ that the terms and conditions of acquisition are 
‘*just and reasonable,’’ and that the transaction will not ‘‘result 
in an increase of total fixed changes, except upon a specific finding 
by the Commission that such increase would not be contrary to 
public interest.’’) On review, an order should be set aside if it 
does not contain the ‘‘basic’’ or ‘‘essential’’ or ‘‘quasi-jursdic- 
tional’’ findings necessary to support its conclusions. £.g., Florida 
v. United States, 282 U. S. 194, 208-09, 212-15 (1931) ; United States 
v. Chicago, M., St. P. & Pac. R. R. Co., 294 U. S. 499, 504-05, 510-11 
(1935) ; United States v. Pierce Auto Freight Lines, Inc., supra 
at 533; Secretary of Agriculture v. Umted States, 347 U. S. 645, 
652-54 (1954). Compare Beawmont, 8S. L. & W. Ry. Co. v. United 
States, 282 U. S. 74, 86-87 (1930). See our reference to this matter 
in New York Central R. R. Co. v. United States, 99 F. Supp. 394, 
400-01 (1951). 

The nature of the required basic findings is in part stated, in 
part suggested, by the statute. Section 5(2)(c) prescribes that the 
Commission should give weight to, among other considerations, 
**(1) The effect of the proposed transaction upon adequate trans- 
portation service to the public; ... (3) the total fixed charges re- 
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sulting from the proposed transaction; and (4) the interest of the 
carrier employees affected.’’ And by requiring ultimate findings 
of ‘‘public advantage’’ or ‘‘public convenience and necessity’’ to 
support similar transactions, Congress by implication has indicated 
that these findings need not be made in an acquisition proceeding 
involving only motor carriers. The Supreme Court has several 
times mentioned other factors which should be reflected in the Com- 
mission’s basic findings in a §5 proceeding. New York Central 
Securities Corp. v. United States, 287 U. S. 12, 23, 25 (1932) 
(‘‘economy and efficiency in operation”’; ‘‘adequacy of transporta- 
tion service’’) ; McLean Trucking Co. v. United States, 321 U. S. 
67, 86-88 (1944) (Improving adequacy of service, but Commission 
need not find that existing service is inadequate; Commission 
should consider diminution of competition). 

Here the Commission made extensive findings which clearly 
meet the requirements established under the statute. With regard 
to the promotion of efficient operations by the acquisition, it found 
that although St. Johnsbury’s interchange with other carriers of 
full truckloads had, with some delays, been generally satisfactory, 
interchange of less than truckloads had not been satisfactory and 
attempts made by St. Johnsbury to remedy this situation had not 
succeeded ; that Hinschs preponderance of northbound traffic and 
St. Johnsburys preponderance of south-bound traffic, if unified, 
were expected to afford a balanced operation and provide a unified 
service, operating more efficiently, eliminating facility duplication, 
without materially increasing operating costs; that St. Johnsbury’s 
earnings were greater on shipments between Vermont and the New 
York metropolitan area via Springfield or Albany, which would be 
permitted under the Hinsch license, than via Boston, its only gate- 
way for present regular service; and that St. Johnsbury was finan- 
cially more sound and a more efficient operator than Hinsch. As 
to the scope of the Hinsch operations the Commission found that 
Hinsch operated primarily between New York City and Boston but 
participated in shipments to and from points in Massachusetts, 
Connecticut, Rhode Island, and the New York metropolitan area; 
that Hinsch operated on a scale commensurate with its resources 
and facilities; and that Hinsch interchanged some shipments both 
at New York City and Boston and at intermediate points. With 
regard to the desires of shippers in the area in question, the Com- 
mission found that, if the acquisition were approved, St. Johnsbury 
would institute overnight through service between New England 
and the New York metropolitan area in response to the requests of 
shippers; and that shippers’ testimony was generally that they 
would continue to utilize St. Johnsbury’s through single-line service 
if the acquisition were approved. With regard to the reasonable- 
ness of the purchase price for the Hinsch rights, the Commission 
found that Hinsch had continually conducted some operations 
within its authority, from which it derived annual gross operating 
revenues in excess of $200,000; that this amount of traffic was of 
some going-concern value; that had the operations been unified in 
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1951 St. Johnsbury’s net income for that year would have increased 
an amount estimated to be approximately 10 per cent of the pur- 
chase price; and that the purchase price did not appear to be ex- 
cessive, and payment should not prove improvident or unduly 
burdensome. With regard to the effect of the acquisition upon com- 
peting carriers, the Commission found that the probability that 
St. Johnsbury, as a more aggressive carrier, would become a more 
substantial competitor by providing single-line service in lieu of 
interline service, did not necessarily preclude approval; that most 
of the protestant carriers had increased operating revenues and 
net income since 1948, and it did not appear that they had lost or 
would lose sufficient traffic to affect their operations materially; 
and that the available traffic was ample to support continuation 
of a part of Hinsch’s operations, as unified with St. Johnsbury, 
as well as the operations of competing carriers. 

Petitioners contend the findings are inadequate essentially be- 
eause there is no finding (1) that a public need existed for the 
unified service, (2) that the existing service was inadequate, and 
(3) that a new service was not created by the acquisition. They 
claim that prior Commission decisions which they maintain require 
these findings (1) are entitled to weight in interpreting the am- 
biguous ultimate requirement of consistency with the public interest 
and (2) must be adhered to by the Commission or specifically 
announced as abandoned. Those contentions are without merit for 
several reasons: First, the Commission findings, although not made 
in the precise language urged, largely meet the petitioners’ objec- 
tions. Second, it is not entirely manifest that the Commission in 
the instant case departed from carefully enunciated prior prin- 
ciples. Petitioners rely to a great extent on Pacific Intermountain 
Express Co.—Control and Purchase—Keeshin Freight Lines, Inc., 
57 M. C. C. 341 (1950). There the proposed acquisition was op- 
posed not only by competing motor carriers but by the transcon- 
tinental railroad systems and certain grain interests. The Commis- 
sion found that aggressive competition by the applicant on a trans- 
continental basis might seriously impair the economic operation of 
the railroads and result in higher rates, not only with respect to 
carriage of commodities which the motor carriers might solicit, but 
also as to commodities which must necessarily be transported by 
rail. It is true that the order also stated as additional reasons for 
denial that motor competitors might suffer adversely, that since 
the applicant had interchanged little traffic acquisition would re- 
sult in a new service, and that the resulting service would serve no 
proved public need. There is also a statement to the effect that the 
standards adopted in an application for new operating authority 
under §207 should be applied in a §5 proceeding to require denial 
of a proposed acquisition where no public need is shown, a new 
service would result, and existing carriers seem able to perform ade- 
quate service. However, on rehearing (57 M. C. C. 467 (1951) ) some 
of this language was withdrawn, and in its report on reconsidera- 
tion in J. W. Ringsby—Control; Ringsby Truck Lines, Inc.—Con- 
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trol—Northern Transportation Co., 58 M. C. C. 594 (1952), the 
Commission further limited the application of the Pacific Inter- 
mountain Express decision. Third, even if the latter case had not 
been limited by later decisions, the asserted inconsistency between 
the instant result and that in the Pacific Intermountain Express 
ease would not require setting aside the Commission order. The 
courts have many times held that the findings of the Commission 
may not be attacked because they are inconsistent with findings 
made in other cases. E.g., Georgia Public Service Commission Vv. 
United States, 283 U. S. 765, 775 (1931); Virginian Ry. Co. v. 
United States, 272 U. S. 658, 663 (1926) ; Western Paper Makers’ 
Chemical Co. v. United States, 271 U. S. 268, 271 (1926). Cf. 
Federal Communications Commission v. WOKO, Inc., 329 U. S. 
223, 228 (1946). Petitioners cite Secretary of Agriculture Vv. 
United States, 347 U. S. 645 (1954), for the proposition that the 
Commission must explain a departure from prior decisional prin- 
ciples. In this case an order was vacated primarily because of the 
inadequacy of the Commission’s findings to explain the legal basis 
of its decision. The Court was unable to tell from the order what 
the Commission meant, and when the Court looked at prior decisions 
of the Commission it found them inconsistent with the result 
reached. While the Court did say (at p. 653) that ‘‘the Commis- 
sion has not adequately explained its departure from prior norms,”’ 
this became important only because the findings given were inade- 
quate. Thus it would appear that, had the basic findings of the 
order been adequate, the Court would not have reached the ques- 
tion whether the Commission had without explanation departed 
from prior decisional norms. See Barrett Line, Inc. v. United 
States, 326 U. 8. 179, 201-02 (1945). In the same way this court, 
in New York Central R. R. Co. v. United States, 99 F. Supp. 394 
(1951) looked to prior Commission decisions not to require an ex- 
planation of inconsistency but in an attempt to understand the 
basis of the decision where the findings were either unclear or not 
made. Where, as in the instant case, the findings are on their face 
adequate and explain the basis for decision, there is no occasion 
to examine consistency with prior decisions. Fourth, while the in- 
consistency of prior Commission decisions might stimulate judicial 
examination of the Commission’s interpretation of a statute, see 
Barrett Line, Inc. v. United States, supra, at 190-93, 196-98, it is 
not possible here to hold that the statute’s ‘‘consistent with the 
public interest’’ requires the basic findings urged by petitioners.* 





4 The distinction between §5’s “consistent with the public interest” and 
§207’s “public convenience and necessity” disposes of the contention as to a 
finding of public need. And even within §5, it is evident that Congress in- 
tended a distinction between “public interest” and “public advantage.” Peti- 
tioners’ argument that the Commission must find the existing service inade- 
as in a §5 proceeding has been rejected by the Supreme Court, McLean 

rucking Co. v. United States, 321 U. S. 67, 86-87 (1944). Lastly, it would 
not seem that the creation of a new service would be inconsistent with the 
public interest—on the contrary, it might greatly benefit the public. If peti- 
tioners’ argument were to prevail, acquisitions would be limited to those in- 
volving non-contiguous carriers, or carriers which substantially interchanged 
all through traffic with one another. 
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A reviewing court’s inquiry as to the evidentiary support for 
Commission findings is limited to determining whether there is sub- 
stantial evidence for the findings on the whole record or such por- 
tions as may be cited by a party. 5 U.S. C. §1009(e) (§10(e) of 
the Administrative Procedure Act). We assume, without deciding, 
that this is a case ‘‘reviewed on the record of an agency hearing 
provided by statute.’’ See Herrin Transp. Co. v. United States, 
108 F. Supp. 89, 94 (E. D. La. 1952), aff’d Per Curiam 344 U. S. 
925 (1953). Petitioners attack substantially all the Commission 
findings on this ground. Although the record contains some con- 
flicting evidence, all the important basic findings made by the Com- 
mission are supported by substantial evidence on the whole record. 
One finding appears to be without substantial support, but we have 
not the slightest reason to infer that without this finding the Com- 
mission’s ultimate conclusion would have been any different. Even 
without this one questionable finding we would uphold the order 
of the Commission. It would be judicial administration amounting 
to nothing more than ‘‘marching the king’s men up the hill and 
then marching them down again,’”® to set aside the order of the 
Commission for this reason. See Bethlehem Shipbuilding Corp. 
Ltd. v. National Labor Relations Board, 114 F. 2d 930, 935 (C. A. 
Ist, 1940), quoting NV. L. R. B. v. Newport News Shipbuilding & 
Dry Dock Co., 308 U. 8. 241, 247 (1939). 

A judgment will be entered dismissing the complaint. 





5 City of Yonkers v. United States, 320 U. S. 685, 694 (1944). 











List of New Members 


William H. Behr, Jr., (B), 2710 West Archer Place, Denver 19, Colorado. 


David F. Blash, (B), Traf. Repr., Associated Transport, Inc., 4330 G Street, Phila- 
delphia 24, Pennsylvania. 


Randall A. Bostwick, (B), Traffic, The Great A & P Tea Co., 3440 Forbes Street, 
Pittsburgh 13, Pennsylvania. 


Thomas J. Callanan, (A), 100 Oceanic Avenue, Staten Island 12, N. Y. 

J. Randall Creel, (A), 110 East 42nd Street, New York 17, N. Y. 

Harold D. Davis, (B), 174 Crestview Road, Columbus 2, Ohio. 

W. B. Dickenson, Jr., (A), 1316 First National Bank Bldg., Tampa 2, Florida. 
Charles W. Dobbins, (A), 310 West Liberty Street, Louisville 2, Kentucky. 
Alexander M. Donnan, (A), 115 South Wade Ave., Washington, Pennsylvania. 
James F. Fort, (A), 1621 Mt. Eagle Place, Alexandria, Virginia. 

Manuel A. Hamilton, (B), 409 Geele Avenue, Sheboygan, Wisconsin. 

Carl B. Hewett, (B), 3746 Quivas Street, Denver 11, Colorado. 


Richard A. Hollander, (A), Law Dept., Seaboard Air Line Railroad Co., Seaboard 
Air Line R. R. Bidg., Norfolk 10, Virginia. 


Charles D. Mahaffie, (A), 3012 ‘O’ Street, N. W., Washington 7, D. C. 
Leas is A. Miller, (A), Davidson & Nikoloric, 1015 Cafritz Bldg., Washington 6, 


Frank MonteCalvo, (B), T. M., John Sexton & Co., P. O. Box 1531, Indianapolis, 
ndiana. 


Warren G. Neuber, (B), 12854 South Union Avenue, Chicago 28, Illinois. 

David Orlin, (A), Casey, Lane & Mittendorf, 43 Exchange Place, New York 5, N. Y. 
Lewis E. Pierce, (A), 700 Mulberry, Kansas City, Missouri. 

George J. Shagory, (A), 10 Tremont St., Boston 8, Massachusetts. 


J. Paul Skipworth, (B), T. M., National Automobile Transporters Ass’n., 2627 
Cadillac Tower, Detroit 26, Michigan. 


Donald C. Smith, (B), Div. T. M., The Kraft Foods Co. of Wisconsin, 520 North 
Broadway, Green Bay, Wisconsin. 


John MacDonald Smith, (A), 65 Market Street, San Francisco 5, California. 


Donald L. Sodergren, (B), A. T. M., Union Starch and Refining Company, 19th & 
Railroad Track, Granite City, Illinois. 


Donal L. Turkal, (A), Law Dept., Seaboard Air Line Railroad Co., Seaboard Air 
Line Building, Norfolk 10, Virginia. 


W. Palmer VanArsdale, (A), Box 31, Port Everglades Sta., Ft. Lauderdale, Florida. 


Cecil L. Williamson, (B), A. G. F. A., Ft. Worth and Denver Railway Co., 702 Ft. 
Worth Club Bldg., Ft. Worth 2, Texas. 


John W. Willis, (A), 1735 DeSales St., N. W., Washington 16, D. C. 

James B. Zeller, (B), 10419 Fortune Avenue, Cleveland 2, Ohio. 

Chaim H. Zimbalist, (A), 101 South Meremac Avenue, Clayton 5, Missouri. 
REINSTATED TO MEMBERSHIP 


Edward A. Starr, Esquire, (A), 3617 Townsend Drive, Ft. Worth 10, Texas. 
Elected to membership January, 1955. 














Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald §S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At- 
lanta, Georgia. 


Baltimore Chapter 


Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 


John B. Palmer, Chairman, General Agent, Texas & Pacific Railway 
Co., 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 
James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 
Meets bi-monthly, second Tuesday. 
Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 


must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, — however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 


membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Lond - io of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 


~ = 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


L. O. Westcott, President, Stutz & Company, 605 Manufacturers 
Exchange Building, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
William C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
} 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, 412 Gorham Building, Minneapolis 3, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Harry F. Newmiller, Chairman, Suite 1540-12 South 12th Street, 
Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
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Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: At call of Chairman. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Philip E. Running, Chairman, Superior Portland Cement, Inc., 
Seaboard Building, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Ovut-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Grant E. Syphers, Chairman, 152 West Norman Ave., Arcadia, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the i. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practitioners’ JOURNAL 


Code of Ethies 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 








Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C. 





Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are properly 
applicable in determining the reasonable level of carrier charges 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This 
book contains the abstracts of 286 decisions of the United States 
Supreme Court bearing upon the work of the Interstate Com- 
merce Commission and interpreting the provisions not only of 
the Interstate Commerce Act but also of the supplementary 
acts 











